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proceeding may advise and assist the
ASC in the consideration of the case
and in the preparation of appropriate
documents for its disposition.

(e) Authority of Subcommittee Chair-
person. The Chairperson of the ASC, in
consultation with other members of
the ASC whenever appropriate, shall
have complete charge of the proceeding
and shall have the duty to conduct it
in a fair and impartial manner and to
take all necessary action to avoid
delay in the disposition of proceedings
in accordance with this subpart.

(f) Conferences. (1) The ASC may on
its own initiative or at the request of
any party, direct all parties or counsel
to meet with one or more duly author-
ized ASC members or staff at a speci-
fied time and place, or to submit to the
ASC or its designee, suggestions in
writing for the purpose of considering
any or all of the following:

(i) Scheduling of matters, including a
timetable for the information-gath-
ering phase of the proceeding;

(ii) Simplification and clarification
of the issues;

(iii) Stipulations and admissions of
fact and of the content and authen-
ticity of documents;

(iv) Matters of which official notice
will be taken; and

(v) Such other matters as may aid in
the orderly disposition of the pro-
ceeding, including disclosure of the
names of persons submitting affidavits
or other documents and exhibits which
may be introduced into the public file
of the proceeding.

(2) Such conferences will not be re-
corded, but the Secretary shall place in
the proceeding’s public file a memo-
randum summarizing the results of the
conference and shall provide a copy of
the memorandum to each party. The
memorandum shall control the subse-
quent course of the proceedings, unless
the ASC for good cause shown by one
or more parties to the conference,
modifies those results and instructs
the Secretary to place an amendatory
memorandum to that effect in the pub-
lic file.

(g) Changes or extensions of time and
changes of place of proceeding. The ASC,
in connection with initiating a specific
proceedings under §1102.32 of this sub-
part, may instruct the Secretary to

§1102.31

publish in the FEDERAL REGISTER time
limits different from those specified in
this subpart, and may, on its own ini-
tiative or for good cause shown, issue
an exemption changing the place of the
proceeding or extending any time limit
prescribed by this subpart, including
the date for ending the information-
gathering phase of the proceeding.

(h) Call for further briefs, memoranda,
statements; reopening of matters. The
ASC may call for the production of fur-
ther information upon any issue, the
submission of briefs, memoranda and
statements (together with written re-
sponses), and, upon appropriate notice,
may reopen any aspect of the pro-
ceeding at any time prior to a decision
on the matter.

[67 FR 31650, July 17, 1992, as amended at 57
FR 35004, Aug. 7, 1992]

§1102.30 Rules of evidence.

(a) In general. (1) Except as is other-
wise set forth in this section, relevant,
material and reliable evidence that is
not unduly repetitive is admissible to
the fullest extent authorized by the
Administrative Procedure Act (6 U.S.C.
551 et seq.) and other applicable law.

(2) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
under this subpart.

(3) Evidence that would be inadmis-
sible under the Federal Rules of Evi-
dence may be deemed or ruled admis-
sible in a proceeding conducted under
this subpart if such evidence is rel-
evant, material, reliable and not un-
duly repetitive.

(b) Stipulations. Any party may stipu-
late in writing as to any relevant mat-
ters of fact, law, or the authenticity of
any relevant documents. The Secretary
shall place such stipulations in the
public file, and they shall be binding on
the parties.

(c) Official notice. Every matter offi-
cially noticed by the ASC shall appear
in the public file, unless the ASC deter-
mines that the matter must be with-
held from public disclosure under ap-
plicable Federal law.

§1102.31 Burden of proof.

The ultimate burden of proof shall be
on the respondent. The burden of going

245



§1102.32

forward with a prima facie case shall be
on the ASC.

§1102.32 Notice of Intention to Com-
mence a Proceeding.

The ASC shall instruct the Secretary
or other designated officer acting for
the ASC to publish in the FEDERAL
REGISTER a Notice of Intention To
Commence A Proceeding (Notice of In-
tention). The Notice of Intention shall
be served upon the party or parties to
the proceeding and shall commence at
the time of service. The Notice of In-
tention shall state the legal authority
and jurisdiction under which the pro-
ceeding is to be held; shall contain, or
incorporate by appropriate reference, a
specific statement of the matters of
fact or law constituting the grounds
for the proceeding; and shall state a
date no sooner than 25 days after serv-
ice of the Notice of Intention is made
for termination of the information-
gathering phase of the proceeding. The
Notice of Intention also must contain a
bold-faced warning respecting the ef-
fect of a failure to file a Rebuttal or
Notice Not To Contest under §1102.33(d)
of this subpart. The ASC may amend a
Notice of Intention in any manner and
to the extent consistent with provi-
sions of applicable law.

§1102.33 Rebuttal or Notice Not To
Contest.

(a) When required. A party to the pro-
ceeding may file either a Rebuttal or a
Notice Not to Contest the statements
contained in the Notice of Intention or
any amendment thereto with the Sec-
retary within 15 days after being served
with the Notice of Intention or an
amendment to such Notice. The Sec-
retary shall place the Rebuttal or the
Notice Not To Contest in the public
file.

(b) Requirements of Rebuttal; effect of
failure to deny. A Rebuttal filed under
this section shall specifically admit,
deny or state that the party does not
have sufficient information to admit or
deny each statement in the Notice of
Intention. A statement of lack of infor-
mation shall have the effect of a de-
nial. Any statement not denied shall be
deemed to be admitted. When a party
intends to deny only a part or a quali-
fication of a statement, the party shall

12 CFR Ch. XI (1-1-06 Edition)

admit so much of it as is true and shall
deny only the remainder.

(c) Notice Not To Contest. A party fil-
ing a Notice Not To Contest the state-
ment of fact set forth in the Notice of
Intention shall constitute a waiver of
the party’s opportunity to rebut the
facts alleged, and together with the
Notice of Intention and any referenced
documents, will provide a record basis
on which the ASC shall decide the mat-
ter. The filing of a Notice Not To Con-
test shall not constitute a waiver of
the right of such party to a judicial re-
view of the ASC’s decision, findings
and conclusions.

(d) Effect of failure to file Rebuttal or
Notice Not To Contest. Failure of a party
to file a response required by this sec-
tion within the time provided shall
constitute a waiver of the party’s op-
portunity to rebut and to contest the
statements in the Notice of Intention
and shall constitute authorization for
the ASC to find the facts to be as pre-
sented in the Notice of Intention and
to file with the Secretary a decision
containing such findings and appro-
priate conclusions. The ASC, for good
cause shown, will permit the filing of a
Rebuttal after the prescribed time.

§1102.34 Briefs, memoranda and state-
ments.

(a) By the parties. Until the end of the
information-gathering phase of the
proceeding, any party may file with
the Secretary a written brief, memo-
randum or other statement providing
factual data and policy and legal argu-
ments regarding the matters set out in
the Notice of Intention. The filing
party shall simultaneously serve other
parties to the proceeding with a copy
of the document. No later than ten
days after such service, any party may
file with the Secretary a written re-
sponse to the document and must si-
multaneously serve a copy thereof on
the other parties to the proceeding.
The Secretary will receive documents
and responses and will place them in
the public file.

(b) By interested persons, in non-rec-
ognition proceedings. Until the end of
the information-gathering phase of a
proceeding under section 1118 of
FIRREA (12 U.S.C. 3347), any person
with a demonstrable, direct interest in
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