§16.6

section 3(a)(9) of the Securities Act)
apply to this part;

(b) In a transaction exempt from reg-
istration under section 4 of the Securi-
ties Act (15 U.S.C. 77d). Commission
Rules 152 and 152a (17 CFR 230.152 and
230.152a) (which apply to sections 4(2)
and 4(1) of the Securities Act) apply to
this part;

(c) In a transaction that satisfies the
requirements of §16.7 of this part;

(d) In a transaction that satisfies the
requirements of §16.8 of this part;

(e) In a transaction that satisfies the
requirements of Commission Rule 144,
144A, 148, or 236 (17 CFR 230.144,
230.144A, 230.148, or 230.236);

(f) In a transaction that satisfies the
requirements of Commission Rule 701
(17 CFR 230.701); or

(g) In a transaction that is an offer or
sale occurring outside the TUnited
States under Commission Regulation S
(17 CFR part 230, Regulation S—Rules
Governing Offers and Sales Made Out-
side the United States Without Reg-
istration Under the Securities Act of
1933).

[59 FR 54798, Nov. 2, 1994; 59 FR 67153, Dec. 29,
1994]

§16.6 Sales of nonconvertible debt.

(a) The OCC will deem offers or sales
of bank issued nonconvertible debt to
be in compliance with §§16.3, 16.15 (a)
and (b), and 16.20 of this part if all of
the following requirements are met:

(1) The bank issuing the debt has se-
curities registered under the Exchange
Act or is a subsidiary of a bank holding
company that has securities registered
under the Exchange Act;

(2) The debt is offered and sold only
to accredited investors;

(3) The debt is sold in minimum de-
nominations of $250,000 and each note
or debenture is legended to provide
that it cannot be exchanged for notes
or debentures of the bank in smaller
denominations;

(4) The debt
grade;

(5) Prior to or simultaneously with
the sale of the debt, each purchaser re-
ceives an offering document that con-
tains a description of the terms of the
debt, the use of proceeds, and method
of distribution, and incorporates the
bank’s latest Consolidated Reports of
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Condition and Income (Call Report)
and the bank’s or its bank holding
company’s Forms 10-K, 10-Q (or 10-
KSB, 10-QSB), and 8-K (17 CFR part
249) filed under the Exchange Act; and

(6) The offering document and any
amendments are filed with the OCC no
later than the fifth business day after
they are first used.

(b) Offers or sales of nonconvertible
debt issued by a federal branch or agen-
cy of a foreign bank need not need
comply with the requirements of para-
graph (a)(1) of this section, if the fed-
eral branch or agency provides the OCC
the information specified in Commis-
sion Rule 12g3-2(b) (17 CFR 240.12g3-
2(b)) and provides purchasers the infor-
mation specified in Commission Rule
144A(d)(4)(1) (17 CFR 230.144A(d)(4)(1)). A
federal branch or agency that provides
the OCC the information specified in
Commission Rule 12g3-2(b) need not in-
corporate that information by ref-
erence into the offering document pro-
vided to purchasers pursuant to para-
graph (a)(b) of this section. However,
the federal branch or agency must
make that information available to the
potential purchasers upon request. The
OCC will make the information avail-
able for public inspection.

§16.7 Nonpublic offerings.

(a) The OCC will deem offers and
sales of bank issued securities that
meet all of the following requirements
to be exempt from the registration and
prospectus requirements of §16.3 pursu-
ant to §16.5(c) of this part:

(1) All the securities are offered and
sold in a transaction that satisfies the
requirements of Commission Regula-
tion D (17 CFR part 230, Regulation D—
Rules Governing the Limited Offer and
Sale of Securities Without Registra-
tion Under the Securities Act of 1933);

(2) Each purchaser who is not an ac-
credited investor either alone or with
its purchaser representative(s) has the
knowledge and experience in financial
and business matters that it is capable
of evaluating the merits and risks of
the prospective investment, or the
issuer reasonably believes immediately
prior to making any sale that the pur-
chaser comes within this description;
and

184



