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§208.71 What are the requirements to
invest in or control a financial sub-
sidiary?

(a) In general. A state member bank
may control, or hold an interest in, a
financial subsidiary only if:

(1) The state member bank and each
depository institution affiliate of the
state member bank are well capitalized
and well managed;

(2) The aggregate consolidated total
assets of all financial subsidiaries of
the state member bank do not exceed
the lesser of:

(i) 45 percent of the consolidated
total assets of the parent bank; or

(ii) $50 billion, which dollar amount
shall be adjusted according to an index-
ing mechanism jointly established by
the Board and the Secretary of the
Treasury;

(3) The state member bank, if it is
one of the largest 100 insured banks
(based on consolidated total assets as
of the end of the previous calendar
year), meets the debt rating or alter-
native requirement of paragraph (b) of
this section, if applicable; and

(4) The Board or the appropriate Re-
serve Bank has approved the bank to
acquire the interest in or control the
financial subsidiary under §208.76.

(b) Debt rating or alternative require-
ment for 100 largest insured banks—(1)
General. A state member bank meets
the debt rating or alternative require-
ment of this paragraph (b) if:

(i) The bank has at least one issue of
eligible debt outstanding that is cur-
rently rated in one of the three highest
investment grade rating categories by
a nationally recognized statistical rat-
ing organization; or

(ii) If the bank is one of the second 50
largest insured banks (based on con-
solidated total assets as of the end of
the previous calendar year), the bank
has a current long-term issuer credit
rating from at least one nationally rec-
ognized statistical rating organization
that is within the three highest invest-
ment grade rating categories used by
the organization.

(2) Financial subsidiaries engaged in fi-
nancial activities only as agent. This
paragraph (b) does not apply to a state
member bank if the financial subsidi-
aries of the bank engage in financial
activities described in §208.72(a)(1) and
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(2) only in an agency capacity and not
directly or indirectly as principal.

§208.72 What activities may a finan-
cial subsidiary conduct?

(a) Authorized activities. A financial
subsidiary of a state member bank may
engage in only the following activities:

(1) Any financial activity listed in
§225.86(a), (b), or (c) of the Board’s Reg-
ulation Y (12 CFR 225.86(a), (b), or (c));

(2) Any activity that the Secretary of
the Treasury, in consultation with the
Board, has determined to be financial
in nature or incidental to a financial
activity and permissible for financial
subsidiaries pursuant to Section
5136A(b) of the Revised Statutes of the
United States (12 U.S.C. 24a(b)); and

(3) Any activity that the state mem-
ber bank is permitted to engage in di-
rectly (subject to the same terms and
conditions that govern the conduct of
the activity by the state member
bank).

(b) Impermissible activities. Notwith-
standing paragraph (a) of this section,
a financial subsidiary may not engage
as principal in the following activities:

(1) Insuring, guaranteeing, or indem-
nifying against loss, harm, damage, ill-
ness, disability or death (except to the
extent permitted under applicable
state law and section 302 or 303(c) of
the Gramm-Leach-Bliley Act (15 U.S.C.
6712 or 6713(c));

(2) Providing or issuing annuities the
income of which is subject to tax treat-
ment under section 72 of the Internal
Revenue Code of 1986 (26 U.S.C. 72);

(3) Real estate development or real
estate investment, unless otherwise ex-
pressly authorized by applicable state
and Federal law; and

(4) Any merchant banking or insur-
ance company investment activity per-
mitted for financial holding companies
by section 4(k)(4)(H) or (1) of the Bank

Holding Company Act (12 U.S.C.
1843(k)(4)(H) and (1)).
§208.73 What additional provisions

are applicable to state member
banks with financial subsidiaries?

(a) Capital deduction required. A state
member bank that controls or holds an
interest in a financial subsidiary must
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comply with the following rules in de-
termining its compliance with applica-
ble regulatory capital standards (in-
cluding the well capitalized standard of
§208.71(a)(1)):

(1) The bank must not consolidate
the assets and liabilities of any finan-
cial subsidiary with those of the bank.

(2) For purposes of determining the
bank’s risk-based capital ratios under
Appendix A of this part, the bank
must—

(i) Deduct 50 percent of the aggregate
amount of its outstanding equity in-
vestment (including retained earnings)
in all financial subsidiaries from both
the bank’s Tier 1 capital and Tier 2
capital; and

(ii) Deduct the entire amount of the
bank’s outstanding equity investment
(including retained earnings) in all fi-
nancial subsidiaries from the bank’s
risk-weighted assets.

(3) For purposes of determining the
bank’s leverage capital ratio under Ap-
pendix B of this part, the bank must—

(i) Deduct 50 percent of the aggregate
amount of its outstanding equity in-
vestment (including retained earnings)
in all financial subsidiaries from the
bank’s Tier 1 capital; and

(ii) Deduct the entire amount of the
bank’s outstanding equity investment
(including retained earnings) in all fi-
nancial subsidiaries from the bank’s
average total assets.

(4) For purposes of determining the
bank’s ratio of tangible equity to total
assets under §208.43(b)(5), the bank
must deduct the entire amount of the
bank’s outstanding equity investment
(including retained earnings) in all fi-
nancial subsidiaries from the bank’s
tangible equity and total assets.

(5) If the deduction from Tier 2 cap-
ital required by paragraph (a)(2)(i) of
this section exceeds the bank’s Tier 2
capital, any excess must be deducted
from the bank’s Tier 1 capital.

(b) Financial statement disclosure of
capital deduction. Any published finan-
cial statement of a state member bank
that controls or holds an interest in a
financial subsidiary must, in addition
to providing information prepared in
accordance with generally accepted ac-
counting principles, separately present
financial information for the bank re-
flecting the capital deduction and ad-
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justments required by paragraph (a) of
this section.

(c) Safeguards for the bank. A state
member bank that establishes, controls
or holds an interest in a financial sub-
sidiary must:

(1) Establish and maintain proce-
dures for identifying and managing fi-
nancial and operational risks within
the state member bank and the finan-
cial subsidiary that adequately protect
the state member bank from such
risks; and

(2) Establish and maintain reasonable
policies and procedures to preserve the
separate corporate identity and limited
liability of the state member bank and
the financial subsidiary.

(d) Application of Sections 23A and 23B
of the Federal Reserve Act. For purposes
of sections 23A and 23B of the Federal
Reserve Act (12 U.S.C. 371c, 371c-1):

(1) A financial subsidiary of a state
member bank shall be deemed an affil-
iate, and not a subsidiary, of the bank;

(2) The restrictions contained in sec-
tion 23A(a)(1)(A) of the Federal Reserve
Act (12 U.S.C. 371c(a)(1)(A)) shall not
apply with respect to covered trans-
actions between the bank and any indi-
vidual financial subsidiary of the bank;

(3) The bank’s investment in a finan-
cial subsidiary shall not include re-
tained earnings of the financial sub-
sidiary;

(4) Any purchase of, or investment in,
the securities of a financial subsidiary
by an affiliate of the bank will be con-
sidered to be a purchase of, or invest-
ment in, such securities by the bank;
and

(5) Any extension of credit by an af-
filiate of the bank to a financial sub-
sidiary of the bank will be considered
to be an extension of credit by the
bank to the financial subsidiary if the
Board determines that such treatment
is necessary or appropriate to prevent
evasions of the Federal Reserve Act
and the Gramm-Leach-Bliley Act.

(e) Application of anti-tying prohibi-
tions. A financial subsidiary of a state
member bank shall be deemed a sub-
sidiary of a bank holding company and
not a subsidiary of the bank for pur-
poses of the anti-tying prohibitions of
section 106 of the Bank Holding Com-
pany Act Amendments of 1970 (12
U.S.C. 1971 et seq.).
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