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the customer ‘‘on or before the day’’ on 
which payment for the purchase, in-
cluding final payment of any check 
given for such payment, is received by 
the creditor, as determined in accord-
ance with the principles stated herein. 

(2) Applying the above principles to 
the schedule of transactions described 
in the second paragraph of this inter-
pretation, the mailing of the creditor’s 
check on ‘‘Day 9’’ would be consistent 
with the subject exception to 
§ 220.4(c)(8), as interpreted herein, only 
if the customer’s check was paid by the 
drawee bank on ‘‘Day 8’’. 

[27 FR 3511, Apr. 12, 1962] 

§ 220.118 Time of payment for mutual 
fund shares purchased in a special 
cash account. 

(a) The Board has recently considered 
the question whether, in connection 
with the purchase of mutual fund 
shares in a ‘‘special cash account’’ 
under the provisions of this part 220, 
the 7-day period with respect to liq-
uidation for nonpayment is that de-
scribed in § 220.4(c)(2) or that described 
in § 220.4(c)(3). 

(b) Section 220.4(c)(2) provides as fol-
lows: 

In case a customer purchases a security 
(other than an exempted security) in the spe-
cial cash account and does not make full 
cash payment for the security within 7 days 
after the date on which the security is so 
purchased, the creditor shall, except as pro-
vided in subparagraphs (3)–(7) of this para-
graph, promptly cancel or otherwise liq-
uidate the transaction or the unsettled por-
tion thereof. 

Section 220.4(c)(3), one of the excep-
tions referred to, provides in relevant 
part as follows: 

If the security when so purchased is an 
unissued security, the period applicable to 
the transaction under subparagraph (2) of 
this paragraph shall be 7 days after the date 
on which the security is made available by 
the issuer for delivery to purchasers. 

(c) In the case presented, the shares 
of the mutual fund (open-end invest-
ment company) are technically not 
issued at the time they are sold by the 
underwriter and distributor. Several 
days may elapse from the date of sale 
before a certificate can be delivered by 
the transfer agent. The specific inquiry 
to the Board was, in effect, whether the 

7-day period after which a purchase 
transaction must be liquidated or can-
celled for nonpayment should run, in 
the case of mutual fund shares, from 
the time when a certificate for the pur-
chased shares is available for delivery 
to the purchaser, instead of from the 
date of the purchase. 

(d) Under the general rule of § 220.4 
(c)(2) that is applicable to purchases of 
outstanding securities, the 7-day period 
runs from the date of purchase without 
regard to the time required for the me-
chanical acts of transfer of ownership 
and delivery of a certificate. This rule 
is based on the principles governing the 
use of special cash accounts in accord-
ance with which, in the absence of spe-
cial circumstances, payment is to be 
made promptly upon the purchase of 
securities. 

(e) The purpose of § 220.4(c)(3) is to 
recognize the fact that, when an issue 
of securities is to be issued at some 
fixed future date, a security that is a 
part of such issue can be purchased on 
a ‘‘when-issued’’ basis and that pay-
ment may reasonably be delayed until 
after such date of issue, subject to 
other basic conditions for transactions 
in a special cash account. Thus, 
unissued securities should be regarded 
as ‘‘made available for delivery to pur-
chasers’’ on the date when they are 
substantially as available as out-
standing securities are available upon 
purchase, and this would ordinarily be 
the designated date of issuance or, in 
the case of a stock dividend, the ‘‘pay-
ment date’’. In any case, the time re-
quired for the mechanics of transfer 
and delivery of a certificate is not ma-
terial under § 220.4(c)(3) any more than 
it is under § 220.4(c)(2). 

(f) Mutual fund shares are essentially 
available upon purchase to the same 
extent as outstanding securities. The 
mechanics of their issuance and of the 
delivery of certificates are not signifi-
cantly different from the mechanics of 
transfer and delivery of certificates for 
shares of outstanding securities, and 
the issuance of mutual fund shares is 
not a future event in a sense that 
would warrant the extension of the 
time for payment beyond that afforded 
in the case of outstanding securities. 
Consequently, the Board has concluded 
that a purchase of mutual fund shares 
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is not a purchase of an ‘‘unissued secu-
rity’’ to which § 220.4(c)(3) applies, but 
is a transaction to which § 220.4(c)(2) 
applies. 

[27 FR 10885, Nov. 8, 1962] 

§ 220.119 Applicability of margin re-
quirements to credit extended to 
corporation in connection with re-
tirement of stock. 

(a) The Board of Governors has been 
asked whether part 220 was violated 
when a dealer in securities transferred 
to a corporation 4,161 shares of the 
stock of such corporation for a consid-
eration of $33,288, of which only 10 per-
cent was paid in cash. 

(b) If the transaction was of a kind 
that must be included in the corpora-
tion’s ‘‘general account’’ with the deal-
er (§ 220.3), it would involve an exces-
sive extension of credit in violation of 
§ 220.3 (b)(1). However, the transaction 
would be permissible if the transaction 
came within the scope of § 220.4(f)(8), 
which permits a ‘‘creditor’’ (such as 
the dealer) to ‘‘Extend and maintain 
credit to or for any customer without 
collateral or on any collateral what-
ever for any purpose other than pur-
chasing or carrying or trading in secu-
rities.’’ Accordingly, the crucial ques-
tion is whether the corporation, in this 
transaction, was ‘‘purchasing’’ the 4,161 
shares of its stock, within the meaning 
of that term as used in this part. 

(c) Upon first examination, it might 
seem apparent that the transaction 
was a purchase by the corporation. 
From the viewpoint of the dealer the 
transaction was a sale, and ordinarily, 
at least a sale by one party connotes a 
purchase by the other. Furthermore, 
other indicia of a sale/purchase trans-
action were present, such as a transfer 
of property for a pecuniary consider-
ation. However, when the underlying 
objectives of the margin regulations 
are considered, it appears that they do 
not encompass a transaction of this na-
ture, where securities are transferred 
on credit to the issuer thereof for the 
purpose of retirement. 

(d) Section 7(a) of the Securities Ex-
change Act of 1934 requires the Board 
of Governors to prescribe margin regu-
lations ‘‘For the purpose of preventing 
the excessive use of credit for the pur-
chase or carrying of securities.’’ Ac-

cordingly, the provisions of this part 
are not intended to prevent the use of 
credit where the transaction will not 
have the effect of increasing the vol-
ume of credit in the securities mar-
kets. 

(e) It appears that the instant trans-
action would have no such effect. When 
the transaction was completed, the eq-
uity interest of the dealer was trans-
muted into a dollar-obligation interest; 
in lieu of its status as a stockholder of 
the corporation, the dealer became a 
creditor of that corporation. The cor-
poration did not become the owner of 
any securities acquired through the use 
of credit; its outstanding stock was 
simply reduced by 4,161 shares. 

(f) The meaning of ‘‘sale’’ and ‘‘pur-
chase’’ in the Securities Exchange Act 
has been considered by the Federal 
courts in a series of decisions dealing 
with corporate ‘‘insiders’’ profits under 
section 16(b) of that Act. Although the 
statutory purpose sought to be effec-
tuated in those cases is quite different 
from the purpose of the margin regula-
tions, the decisions in question support 
the propriety of not regarding a trans-
action as a ‘‘purchase’’ where this ac-
cords with the probable legislative in-
tent, even though, literally, the statu-
tory definition seems to include the 
particular transaction. See Roberts v. 
Eaton (CA 2 1954) 212 F. 2d 82, and cases 
and other authorities there cited. The 
governing principle, of course, is to ef-
fectuate the purpose embodied in the 
statutory or regulatory provision being 
interpreted, even where that purpose 
may conflict with the literal words. 
U.S. v. Amer. Trucking Ass’ns, 310 U.S. 
534, 543 (1940); 2 Sutherland, Statutory 
Construction (3d ed. 1943) ch. 45. 

(g) There can be little doubt that an 
extension of credit to a corporation to 
enable it to retire debt securities would 
not be for the purpose of ‘‘pur-
chasing * * * securities’’ and therefore 
would come within § 220.4(f)(8), regard-
less of whether the retirement was 
obligatory (e.g., at maturity) or was a 
voluntary ‘‘call’’ by the issuer. This is 
true, it is difficult to see any valid dis-
tinction, for this purpose, between (1) 
voluntary retirement of an indebted-
ness security and (2) voluntary retire-
ment of an equity security. 

VerDate Aug<31>2005 02:50 Jan 27, 2006 Jkt 208037 PO 00000 Frm 00035 Fmt 8010 Sfmt 8010 Y:\SGML\208037.XXX 208037


