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services for any bank’’) and con-
sequently may be engaged in only with 
respect to banks in which the holding 
company ‘‘owns or controls 25 per cen-
tum or more of the voting shares.’’ 

(h) Accordingly, it is the Board’s con-
clusion that, in performing the services 
enumerated, the bank holding company 
is ‘‘furnishing services to or performing 
services for’’ the four banks referred 
to. Under the Act such furnishing or 
performing of services is permissible 
only if the holding company owns or 
controls 25 percent of the voting shares 
of each bank receiving such services, 
and, since the company owns less than 
25 percent of the voting shares of these 
banks, it follows that these activities 
are prohibited by section 4(a)(2). 

(i) While this conclusion is required, 
in the Board’s opinion, by the language 
of the statute, it may be noted further 
that any other conclusion would make 
it possible for bank holding company 
or any other corporation, through ar-
rangements for the ‘‘managing’’ of 
banks in the manner here involved, to 
acquire effective control of banks with-
out acquiring bank stocks and thus to 
evade the underlying objectives of sec-
tion 3 of the Act. 

[25 FR 281, Jan. 14, 1960. Redesignated at 36 
FR 21666, Nov. 12, 1971] 

§ 225.115 Applicability of Bank Service 
Corporation Act in certain bank 
holding company situations. 

(a) Questions have been presented to 
the Board of Governors regarding the 
applicability of the recently enacted 
Bank Service Corporation Act (Pub. L. 
87–856, approved October 23, 1962) in 
cases involving service corporations 
that are subsidiaries of bank holding 
companies under the Bank Holding 
Company Act of 1956. In addition to 
being charged with the administration 
of the latter Act, the Board is named in 
the Bank Service Corporation Act as 
the Federal supervisory agency with 
respect to the performance of bank 
services for State member banks. 

(b) Holding company-owned corporation 
serving only subsidiary banks. (1) One 
question is whether the Bank Service 
Corporation Act is applicable in the 
case of a corporation, wholly owned by 
a bank holding company, which is en-
gaged in performing ‘‘bank services’’, 

as defined in section 1(b) of the Act, ex-
clusively for subsidiary banks of the 
holding company. 

(2) Except as noted below with re-
spect to section 5 thereof, the Bank 
Service Corporation Act is not applica-
ble in this case. This is true because 
none of the stock of the corporation 
performing the services is owned by 
any bank and the corporation, there-
fore, is not a ‘‘bank service corpora-
tion’’ as defined in section 1(c) of the 
Act. A corporation cannot meet that 
definition unless part of its stock is 
owned by two or more banks. The situ-
ation clearly is unaffected by section 
2(b) of the Act which permits a cor-
poration that fell within the definition 
initially to continue to function as a 
bank service corporation although sub-
sequently only one of the banks re-
mains as a stockholder in the corpora-
tion. 

(3) However, although it is not a 
bank service corporation, the corpora-
tion in question and each of the banks 
for which it performs bank services are 
subject to section 5 of the Bank Service 
Corporation Act. That section, which 
requires the furnishing of certain as-
surances to the appropriate Federal su-
pervisory agency in connection with 
the performance of bank services for a 
bank, is applicable whether such serv-
ices are performed by a bank service 
corporation or by others. 

(4) Section 4(a)(1) of the Bank Hold-
ing Company Act prohibits the acquisi-
tion by a bank holding company of 
‘‘direct or indirect ownership or con-
trol’’ of shares of a nonbanking com-
pany, subject to certain exceptions. 
Section 4(c)(1) of the Act exempts from 
section 4(a)(1) shares of a company en-
gaged ‘‘solely in the business of fur-
nishing services to or performing serv-
ices for’’ its bank holding company or 
subsidiary banks thereof. Assuming 
that the bank services performed by 
the corporation in question are ‘‘serv-
ices’’ of the kinds contemplated by sec-
tion 4(c)(1) of the Bank Holding Com-
pany Act (as would be true, for exam-
ple, of the electronic data processing of 
deposit accounts), the holding com-
pany’s ownership of the corporation’s 
shares in the situation described above 
clearly is permissible under that sec-
tion of the Act. 
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(c) Bank service corporation owned by 
holding company subsidiaries and serving 
also other banks. (1) The other question 
concerns the applicability of the Bank 
Service Corporation Act and the Bank 
Holding Company Act in the case of a 
corporation, all the stock of which is 
owned either by a bank holding com-
pany and its subsidiary banks together 
or by the subsidiary banks alone, 
which is engaged in performing ‘‘bank 
services’’, as defined in section 1(b) of 
the Bank Service Corporation Act, for 
the subsidiary banks and for other 
banks, as well. 

(2) In contrast to the situation under 
paragraph (b) of this section, the cor-
poration in this case is a ‘‘bank service 
corporation’’ within the meaning of 
section 1(c) of the Bank Service Cor-
poration Act because of the ownership 
by each of the subsidiary banks of a 
part of the corporation’s stock. This 
stock ownership is one of the impor-
tant facts differentiating this case 
from the first one. Being a bank service 
corporation, the corporation in ques-
tion is subject to section 3 of the Act 
concerning applications to bank serv-
ice corporations by competitive banks 
for bank services, and to section 4 for-
bidding a bank service corporation 
from engaging in any activity other 
than the performance of bank services 
for banks. Section 5, mentioned pre-
viously and relating to ‘‘assurances’’, 
also is applicable in this case. 

(3) The other important difference 
between this case and the situation in 
paragraph (b) of this section is that 
here the bank service corporation per-
forms services for nonsubsidiary banks, 
as well as for subsidiary banks. This is 
permissible because section 2(a) of the 
Bank Service Corporation Act, which 
authorizes any two or more banks to 
invest limited amounts in a bank serv-
ice corporation, removes all limita-
tions and prohibitions of Federal law 
exclusively relating to banks that oth-
erwise would prevent any such invest-
ment. From the legislative history of 
section 2(a), it is clear that section 6 of 
the Bank Holding Company Act is 
among the limitations and prohibitions 
so removed. But for such removal, sec-
tion 6(a)(1) of that Act would make it 
unlawful for any of the subsidiary 
banks of the bank holding company in 

question to own stock in the bank serv-
ice corporation subsidiary of the hold-
ing company, as the exemption in sec-
tion 6(b)(1) would not apply because of 
the servicing by the bank service cor-
poration of nonsubsidiary banks. 

(4) Because the bank service corpora-
tion referred to in the question is serv-
ing banks other than the subsidiary 
banks, the bank holding company is 
not exempt under section 4(c)(1) of the 
Bank Holding Company Act from the 
prohibition of acquisition of non-
banking interests in section 4(a)(1) of 
that Act. The bank holding company, 
however, is entitled to the benefit of 
the exemption in section 4(c)(4) of the 
Act. That section exempts from section 
4(a) ‘‘shares which are of the kinds and 
amounts eligible for investment by Na-
tional banking associations under the 
provisions of section 5136 of the Re-
vised Statutes’’. Section 5136 provides, 
in part, that: ‘‘Except as hereinafter 
provided or otherwise permitted by 
law, nothing herein contained shall au-
thorize the purchase by the association 
for its own account of any shares of 
stock of any corporation.’’ As the pro-
visions of section 2(a) of the Bank 
Service Corporation Act and its legis-
lative history make it clear that shares 
of a bank service corporation are of a 
kind eligible for investment by na-
tional banks under section 5136, it fol-
lows that the direct or indirect owner-
ship on control of such shares by a 
bank holding company are permissible 
within the amount limitation discussed 
in paragraph (d) of this section. 

(d) Limit on investment by bank holding 
company system in stock of bank service 
corporation. (1) In the situation pre-
sented by paragraph (c) the bank hold-
ing company clearly owns or controls, 
directly or indirectly, all of the stock 
of the bank service corporation. The 
remaining question, therefore, is 
whether the total direct and indirect 
investment of the bank holding com-
pany in the bank service corporation 
exceeds the amount permissible under 
the Bank Holding Company Act. 

(2) The effect of sections 4(a)(1) and 
4(c)(4) of the Bank Holding Company 
Act is to limit the amount of shares of 
a bank service corporation that a bank 
holding company may own or control, 
directly or indirectly, to the amount 
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eligible for investment by a national 
bank, as previously indicated. Under 
section 2(a) of the Bank Service Cor-
poration Act, the amount of shares of a 
bank service corporation eligible for 
investment by a national bank may 
not exceed ‘‘10 per centum [of the 
bank’s] * * * paid-in and unimpaired 
capital and unimpaired surplus’’. 

(3) The Board’s view is that this as-
pect of the matter should be deter-
mined in accordance with the prin-
ciples set forth in § 225.111, as revised 
(27 FR 12671), involving the application 
of sections 4(a)(1) and 4(c)(4) of the 
Bank Holding Company Act in the 
light of section 302(b) of the Small 
Business Investment Act limiting the 
amount eligible for investment by a 
national bank in the shares of a small 
business investment company to two 
percent of the bank’s ‘‘capital and sur-
plus’’. 

(4) Except for the differences in the 
percentage figures, the investment lim-
itation in section 302(b) of the Small 
Business Investment Act is essentially 
the same as the investment limitation 
in section 2(a) of the Bank Service Cor-
poration Act since, as an accounting 
matter and for the purposes under con-
sideration, ‘‘capital and surplus’’ may 
be regarded as equivalent in meaning 
to ‘‘paid-in and unimpaired capital and 
unimpaired surplus.’’ Accordingly, the 
maximum permissible investment by a 
bank holding company system in the 
stock of a bank service corporation 
should be determined in accordance 
with the formula prescribed in § 222.111. 

[27 FR 12918, Dec. 29, 1962. Redesignated at 36 
FR 21666, Nov. 12, 1971] 

§ 225.118 Computer services for cus-
tomers of subsidiary banks. 

(a) The question has been presented 
to the Board of Governors whether a 
wholly-owned nonbanking subsidiary 
(‘‘service company’’) of a bank holding 
company, which is now exempt from 
the prohibitions of section 4 of the 
Bank Holding Company Act of 1956 
(‘‘the Act’’) because its sole business is 
the providing of services for the hold-
ing company and the latter’s sub-
sidiary banks, would lose its exempt 
status if it should provide data proc-
essing services for customers of the 
subsidiary banks. 

(b) The Board understood from the 
facts presented that the service com-
pany owns a computer which it utilizes 
to furnish data processing services for 
the subsidiary banks of its parent hold-
ing company. Customers of these banks 
have requested that the banks provide 
for them computerized billing, ac-
counting, and financial records mainte-
nance services. The banks wish to uti-
lize the computer services of the serv-
ice company in providing these and 
other services of a similar nature. It is 
proposed that, in each instance where a 
subsidiary bank undertakes to provide 
such services, the bank will enter into 
a contract directly with the customer 
and then arrange to have the service 
company perform the services for it, 
the bank. In no case will the service 
company provide services for anyone 
other than its affiliated banks. More-
over, it will not hold itself out as, nor 
will its parent corporation or affiliated 
banks represent it to be, authorized or 
willing to provide services for others. 

(c) Section 4(c)(1) of the Act permits 
a holding company to own shares in 
‘‘any company engaged solely * * * in 
the business of furnishing services to 
or performing services for such holding 
company and banks with respect to 
which it is a bank holding company 
* * *.’’ The Board has ruled heretofore 
that the term ‘‘services’’ as used in sec-
tion 4(c)(1) is to be read as relating to 
those services (excluding ‘‘closely re-
lated’’ activities of ‘‘a financial, fidu-
ciary, or insurance nature’’ within the 
meaning of section 4(c)(6)) which a 
bank itself can provide for its cus-
tomers (§ 225.104). A determination as 
to whether a particular service may le-
gitimately be rendered or performed by 
a bank for its customers must be made 
in the light of applicable Federal or 
State statutory or regulatory provi-
sions. In the case of a State-chartered 
bank, the laws of the State in which 
the bank operates, together with any 
interpretations thereunder rendered by 
appropriate bank authorities, would 
govern the right of the bank to provide 
a particular service. In the case of a 
national bank, a similar determination 
would require reference to provisions of 
Federal law relating to the establish-
ment and operation of national banks, 

VerDate Aug<31>2005 02:50 Jan 27, 2006 Jkt 208037 PO 00000 Frm 00181 Fmt 8010 Sfmt 8010 Y:\SGML\208037.XXX 208037


