Federal Reserve System

such an application and has referred
the matter to the Board for decision.6

(12 U.S.C. 1841, 1844)
[43 FR 6214, Feb. 14, 1978; 43 FR 15147, Apr. 11,
1978; 43 FR 15321, Apr. 12, 1978, as amended at

45 FR 8280, Feb. 7, 1980; 46 FR 11125, Feb. 20,
1980]

§225.140 Disposition of property ac-
quired in satisfaction of debts pre-
viously contracted.

(a) The Board recently considered the
permissibility, under section 4 of the
Bank Holding Company Act, of a sub-
sidiary of a bank holding company ac-
quiring and holding assets acquired in
satisfaction of a debt previously con-
tracted in good faith (a ‘‘dpc’ acquisi-
tion). In the situation presented, a
lending subsidiary of a bank holding
company made a ‘‘dpc’’ acquisition of
assets and transferred them to a whol-
ly-owned subsidiary of the bank hold-
ing company for the purpose of effect-
ing an orderly divestiture. The ques-
tion presented was whether such ‘“‘dpc”’
assets could be held indefinitely by a
bank holding company subsidiary as
incidental to its permissible lending
activity.

(b) While the Board believes that
“dpc” acquisitions may be regarded as
normal, necessary and incidental to
the business of lending, the Board does
not believe that the holding of assets
acquired ‘‘dpc’’ without any time re-
strictions is appropriate from the
standpoint of prudent banking and in
light of the prohibitions in section 4 of
the Act against engaging in nonbank
activities. If a nonbanking subsidiary
of a bank holding company were per-
mitted, either directly or through a
subsidiary, to hold ‘‘dpc’’ assets of sub-
stantial amount over an extended pe-
riod of time, the holding of such prop-
erty could result in an unsafe or un-

61t should be noted that in the event a
third party should take exception to a Board
order under section 2(g)(3) finding that con-
trol has been terminated, any rights such
party might have would not be prejudiced by
the order. If such party brought facts to the
Board’s attention indicating that control
had not been terminated the Board would
have ample authority to revoke its order and
take necessary remedial action.

Orders issued under section 2(g)(3) are pub-
lished in the Federal Reserve ‘“‘Bulletin.”

§225.140

sound banking practice or in the hold-
ing company engaging in an impermis-
sible activity in connection with the
assets, rather than liquidating them.

(c) The Board notes that section
4(c)(2) of the Bank Holding Company
Act provides an exemption from the
prohibitions of section 4 of the Act for
bank holding company subsidiaries to
acquire shares ‘‘dpc’. It also provides
that such ‘‘dpc’’ shares may be held for
a period of two years, subject to the
Board’s authority to grant three one-
yvear extensions up to a maximum of
five years.! Viewed in light of the Con-
gressional policy evidenced by section
4(c)(2), the Board believes that a lend-
ing subsidiary of a bank holding com-
pany or the holding company itself,
should be permitted, as an incident to
permissible lending activities, to make
acquisitions of ‘“‘dpc’ assets. Consistent
with the principles underlying the pro-
visions of section 4(c)(2) of the Act and
as a matter of prudent banking prac-
tice, such assets may be held for no
longer than five years from the date of
acquisition. Within the divestiture pe-
riod it is expected that the company
will make good faith efforts to dispose
of ““dpc” shares or assets at the earliest
practicable date. While no specific au-
thorization is necessary to hold such
assets for the five-year period, after
two years from the date of acquisition
of such assets, the holding company
should report annually on its efforts to
accomplish divestiture to its Reserve
Bank. The Reserve Bank will monitor
the efforts of the company to effect an
orderly divestiture, and may order di-
vestiture before the end of the five-
year period if supervisory concerns
warrant such action.

(d) The Board recognizes that there
are instances where a company may
encounter particular difficulty in at-
tempting to effect an orderly divesti-
ture of “‘dpc’’ real estate holdings with-
in the divestiture period, notwith-
standing its persistent good faith ef-
forts to dispose of such property. In the
Depository Institutions Deregulation

1The Board notes that where the dpc

shares or other similar interests represent
less than 5 percent of the total of such inter-
ests outstanding, they may be retained on
the basis of section 4(c)(6), even if originally
acquired dpc.
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and Monetary Control Act of 1980,
(Pub. L. 96-221) Congress, recognizing
that real estate possesses unusual
characteristics, amended the National
Banking Act to permit national banks
to hold real estate for five years and
for an additional five-year period sub-
ject to certain conditions. Consistent
with the policy underlying the recent
Congressional enactment, and as a
matter of supervisory policy, a bank
holding company may be permitted to
hold real estate acquired ‘‘dpc’ beyond
the initial five-year period provided
that the value of the real estate on the
books of the company has been written
down to fair market value, the car-
rying costs are not significant in rela-
tion to the overall financial position of
the company, and the company has
made good faith efforts to effect dives-
titure. Companies holding real estate
for this extended period are expected to
make active efforts to dispose of it, and
should keep the Reserve Bank advised
on a regular basis concerning their on-
going efforts. Fair market value should
be derived from appraisals, comparable
sales or some other reasonable method.
In any case, ‘‘dpc’ real estate would
not be permitted to be held beyond 10
years from the date of its acquisition.

(e) With respect to the transfer by a
subsidiary of other ‘‘dpc’ shares or as-
sets to another company in the holding
company system, including a section
4(c)(1)(D) liquidating subsidiary, or to
the holding company itself, such trans-
fers would not alter the original dives-
titure period applicable to such shares
or assets at the time of their acquisi-
tion. Moreover, to ensure that assets
are not carried at inflated values for
extended periods of time, the Board ex-
pects, in the case of all such
intracompany transfers, that the
shares or assets will be transferred at a
value no greater than the fair market
value at the time of transfer and that
the transfer will be made in a normal
arms-length transaction.

(f) With regard to ‘‘dpc’” assets ac-
quired by a banking subsidiary of a
holding company, so long as the assets
continue to be held by the bank itself,
the Board will regard them as being

12 CFR Ch. Il (1-1-06 Edition)

solely within the regulatory authority
of the primary supervisor of the bank.

(12 U.8.C. 1843 (c)(1)(A), ()(2), (c)(8), and 1844
(b); 12 U.S.C. 1818)

[45 FR 49905, July 28, 1980]

§225.141 Operations subsidiaries of a
bank holding company.

In orders approving the retention by
a bank holding company of a 4(c)(8)
subsidiary, the Board has stated that it
would permit, without any specific reg-
ulatory approval, the formation of a
wholly owned subsidiary of an ap-
proved 4(c)(8) company to engage in ac-
tivities that such a company could
itself engage in directly through a divi-
sion or department. (Northwestern Fi-
nancial Corporation, 656 Federal Reserve
Bulletin 566 (1979).) Section 4(a)(2) of
the Act provides generally that a bank
holding company may engage directly
in the business of managing and con-
trolling banks and permissible
nonbank activities, and in furnishing
services directly to its subsidiaries.
Even though section 4 of the Act gen-
erally prohibits the acquisition of
shares of nonbanking organizations,
the Board does not believe that such
prohibition should apply to the forma-
tion by a holding company of a wholly-
owned subsidiary to engage in activi-
ties that it could engage in directly.
Accordingly, as a general matter, the
Board will permit without any regu-
latory approval a bank holding com-
pany to form a wholly-owned sub-
sidiary to perform servicing activities
for subsidiaries that the holding com-
pany itself could perform directly or
through a department or a division
under section 4(a)(2) of the Act. The
Board believes that permitting this
type of subsidiary is not inconsistent
with the nonbanking prohibitions of
section 4 of the Act, and is consistent
with the authority in section 4(c)(1)(C)
of the Act, which permits a bank hold-
ing company, without regulatory ap-
proval, to form a subsidiary to perform
services for its banking subsidiaries.
The Board notes, however, that a serv-
icing subsidiary established by a bank
holding company in reliance on this in-
terpretation will be an affiliate of the
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