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without a waiver, and an undercapital-
ized insured depository institution may 
not accept, renew or roll over any bro-
kered deposits under any cir-
cumstances. This section contains the 
procedures to be followed to file with 
the FDIC for a brokered deposit waiver. 
The FDIC will provide notice to the de-
pository institution’s appropriate fed-
eral banking agency and any state reg-
ulatory agency, as appropriate, that a 
request for a waiver has been filed and 
will consult with such agency or agen-
cies, prior to taking action on the in-
stitution’s request for a waiver. Prior 
notice and/or consultation shall not be 
required in any particular case if the 
FDIC determines that the cir-
cumstances require it to take action 
without giving such notice and oppor-
tunity for consultation. 

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office. 

(c) Content of filing. The application 
shall contain the following: 

(1) The time period for which the 
waiver is requested; 

(2) A statement of the policy gov-
erning the use of brokered deposits in 
the institution’s overall funding and li-
quidity management program; 

(3) The volume, rates and maturities 
of the brokered deposits held currently 
and anticipated during the waiver pe-
riod sought, including any internal 
limits placed on the terms, solicitation 
and use of brokered deposits; 

(4) How brokered deposits are costed 
and compared to other funding alter-
natives and how they are used in the 
institution’s lending and investment 
activities, including a detailed discus-
sion of asset growth plans; 

(5) Procedures and practices used to 
solicit brokered deposits, including an 
identification of the principal sources 
of such deposits; 

(6) Management systems overseeing 
the solicitation, acceptance and use of 
brokered deposits; 

(7) A recent consolidated financial 
statement with balance sheet and in-
come statements; and 

(8) The reasons the institution be-
lieves its acceptance, renewal or roll-
over of brokered deposits would pose no 
undue risk. 

(d) Additional information. The FDIC 
may request additional information at 
any time during processing of the ap-
plication. 

(e) Expedited processing for eligible de-
pository institutions. An application 
filed under this section by an eligible 
depository institution as defined in 
this paragraph will be acknowledged in 
writing by the FDIC and will receive 
expedited processing, unless the appli-
cant is notified in writing to the con-
trary and provided with the basis for 
that decision. For the purpose of this 
section, an applicant will be deemed an 
eligible depository institution if it sat-
isfies all of the criteria contained in 
§ 303.2(r) except that the applicant may 
be adequately capitalized rather than 
well-capitalized. The FDIC may remove 
an application from expedited proc-
essing for any of the reasons set forth 
in § 303.11(c)(2). Absent such removal, 
an application processed under expe-
dited procedures will be deemed ap-
proved 21 days after the FDIC’s receipt 
of a substantially complete applica-
tion. 

(f) Standard processing. For those fil-
ings which are not processed pursuant 
to the expedited procedures, the FDIC 
will provide the applicant with written 
notification of the final action as soon 
as the decision is rendered. 

(g) Conditions for approval. A waiver 
issued pursuant to this section shall: 

(1) Be for a fixed period, generally no 
longer than two years, but may be ex-
tended upon refiling; and 

(2) May be revoked by the FDIC at 
any time by written notice to the insti-
tution. 

§ 303.244 Golden parachute and sever-
ance plan payments. 

(a) Scope. Pursuant to section 18(k) of 
the FDI Act (12 U.S.C. 1828(k)) and part 
359 of this chapter, an insured deposi-
tory institution or depository institu-
tion holding company may not make 
golden parachute payments or excess 
nondiscriminatory severance plan pay-
ments unless the depository institution 
or holding company obtains permission 
to make such payments in accordance 
with the rules contained in part 359 of 
this chapter. This section contains the 
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procedures to file for the FDIC’s con-
sent when such consent is necessary 
under part 359 of this chapter. 

(1) Golden parachute payments. A trou-
bled insured depository institution or a 
troubled depository institution holding 
company is prohibited from making 
golden parachute payments (as defined 
in § 359.1(f)(1) of this chapter) unless it 
obtains the consent of the appropriate 
federal banking agency and the written 
concurrence of the FDIC. Therefore, in 
the case of golden parachute payments, 
the procedures in this section apply to 
all troubled insured depository institu-
tions and troubled depository institu-
tion holding companies. 

(2) Excess nondiscriminatory severance 
plan payments. In the case of excess 
nondiscriminatory severance plan pay-
ments as provided by § 359.1(f)(2)(v) of 
this chapter, the FDIC’s consent is nec-
essary for state nonmember banks that 
meet the criteria set forth in 
§ 359.1(f)(1)(ii) of this chapter. In addi-
tion, the FDIC’s consent is required for 
all insured depository institutions or 
depository institution holding compa-
nies that meet the same criteria and 
seek to make payments in excess of the 
12-month amount specified in 
§ 359.1(f)(2)(v). 

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC regional director. 

(c) Content of filing. The application 
shall contain the following: 

(1) The reasons why the applicant 
seeks to make the payment; 

(2) An identification of the institu-
tion-affiliated party who will receive 
the payment; 

(3) A copy of any contract or agree-
ment regarding the subject matter of 
the filing; 

(4) The cost of the proposed payment 
and its impact on the institution’s cap-
ital and earnings; 

(5) The reasons why the consent to 
the payment should be granted; and 

(6) Certification and documentation 
as to each of the points cited in 
§ 359.4(a)(4). 

(d) Additional information. The FDIC 
may request additional information at 
any time during processing of the fil-
ing. 

(e) Processing. The FDIC will provide 
the applicant with a subsequent writ-

ten notification of the final action 
taken as soon as the decision is ren-
dered. 

[67 FR 79247, Dec. 27, 2002, as amended at 68 
FR 50461, Aug. 21, 2003] 

§ 303.245 Waiver of liability for com-
monly controlled depository institu-
tions. 

(a) Scope. Section 5(e) of the FDI Act 
(12 U.S.C. 1815(e)) creates liability for 
commonly controlled insured deposi-
tory institutions for losses incurred or 
anticipated to be incurred by the FDIC 
in connection with the default of a 
commonly controlled insured deposi-
tory institution or any assistance pro-
vided by the FDIC to any commonly 
controlled insured depository institu-
tion in danger of default. In addition to 
certain statutory exceptions and exclu-
sions contained in sections 5(e)(6), (7) 
and (8), the FDI Act also permits the 
FDIC, in its discretion, to exempt any 
insured depository institution from 
this liability if it determines that such 
exemption is in the best interests of 
the Bank Insurance Fund (BIF) or the 
Savings Association Insurance Fund 
(SAIF). This section describes proce-
dures to request a conditional waiver 
of liability pursuant to section 5 of the 
FDI Act (12 U.S.C. 1815(e)(5)(A)). 

(b) Definition. Conditional waiver of 
liability means an exemption from li-
ability pursuant to section 5(e) of the 
FDI Act (12 U.S.C. 1815(e)) subject to 
terms and conditions. 

(c) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office. 

(d) Content of filing. The application 
shall contain the following informa-
tion: 

(1) The basis for requesting a waiver; 
(2) The existence of any significant 

events (e.g., change in control, capital 
injection, etc.) that may have an im-
pact upon the applicant and/or any po-
tentially liable institution; 

(3) Current, and if applicable, pro 
forma financial information regarding 
the applicant and potentially liable in-
stitution(s); and 

(4) The benefits to the appropriate 
FDIC insurance fund resulting from the 
waiver and any related events. 

(e) Additional information. The FDIC 
may request additional information at 
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