Federal Deposit Insurance Corporation

participation, or prohibitions or limi-
tations of access to services imposed by
bank clearing agencies shall be con-
ducted according to the procedures set
forth in rules adopted by the Commis-
sion (17 CFR 240.19d-3). References to
the ‘“Commission’ in 17 CFR 240.19d-3
are deemed to refer to the ‘‘Corpora-
tion.”

Subpart T—Program Fraud Civil
Remedies and Procedures

SOURCE: 66 FR 9189, Feb. 7, 2001, unless oth-
erwise noted.

§308.500 Basis, purpose, and scope.

(a) Basis. This subpart implements
the Program Fraud Civil Remedies Act,
Pub. L. 99-509, sections 6101-6104, 100
Stat. 1874 (October 21, 1986), codified at
31 U.S.C. 3801-3812, (PFCRA) and made
applicable to the Federal Deposit In-
surance Corporation (FDIC) by section
23 of the Resolution Trust Corporation
Completion Act (Pub. L. 103-204, 107
Stat. 2369). 31 U.S.C. 3809 of the statute
requires each Authority head to pro-
mulgate regulations necessary to im-
plement the provisions of the statute.

(b) Purpose. This subpart:

(1) Establishes administrative proce-
dures for imposing civil penalties and
assessments against persons who make,
submit, or present or cause to be made,
submitted, or presented false, ficti-
tious, or fraudulent claims or written
statements to the FDIC or to its
agents; and

(2) Specifies the hearing and appeal
rights of persons subject to allegations
of liability for such penalties and as-
sessments.

(c) Scope. This subpart applies only to
persons who make, submit, or present
or cause to be made, submitted, or pre-
sented false, fictitious, or fraudulent
claims or written statements to the
FDIC or to its agents acting on behalf
of the FDIC in connection with FDIC
employment matters, FDIC con-
tracting activities, and the FDIC Asset
Purchaser Certification Program. It
does not apply to false claims or state-
ments made in connection with pro-
grams (other than as set forth in the
preceding sentence) related to the
FDIC’s regulatory, supervision, en-
forcement, insurance, receivership or
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liquidation responsibilities. The FDIC
is restricting the scope of applicability
of this subpart because other civil and
administrative remedies are adequate
to redress fraud in the areas not cov-
ered.

§308.501 Definitions.

For purposes of this subpart:

(a) Administrative Law Judge (ALJ)
means the presiding officer appointed
by the Office of Financial Institution
Adjudication pursuant to 12 U.S.C. 1818
note and 5 U.S.C. 3105.

(b) Authority means the Federal De-
posit Insurance Corporation (FDIC).

(c) Authority head or Board means the
Board of Directors of the FDIC, which
is herein designated by the Chairman
of the FDIC to serve as head of the
FDIC for PFCRA matters.

(d) Benefit means, in the context of
‘“‘statement” as defined in 31 U.S.C.
3801(a)(9), any financial assistance re-
ceived from the FDIC that amounts to
$150,000 or less. The term does not in-
clude the FDIC’s deposit insurance pro-
gram.

(e) Claim means any request, demand,
or submission:

(1) Made to the FDIC for property,
services, or money (including money
representing grants, loans, insurance,
or benefits);

(2) Made to a recipient of property,
services, or money from the FDIC or to
a party to a contract with the FDIC;

(i) For property or services if the
United States:

(A) Provided such property or serv-
ices;

(B) Provided any portion of the funds
for the purchase of such property or
services; or

(C) Will reimburse such recipient or
party for the purchase of such property
or services;

(ii) For the payment of money (in-
cluding money representing grants,
loans, insurance, or benefits) if the
United States:

(A) Provided any portion of the
money requested or demanded; or

(B) Will reimburse such recipient or
party for any portion of the money
paid on such request or demand; or

(3) Made to the FDIC that has the ef-
fect of decreasing an obligation to pay
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or account for property, services, or
money.

(f) Complaint means the administra-
tive complaint served by the reviewing
official on the defendant under §308.506
of this subpart.

(g) Corporation means the Federal De-
posit Insurance Corporation.

(h) Defendant means any person al-
leged in a complaint under §308.506 of
this subpart to be liable for a civil pen-
alty or assessment under §308.502 of
this subpart.

(1) Government means the United
States Government.

(j) Individual means a natural person.

(k) Initial decision means the written
decision of the ALJ required by §308.509
or §308.536 of this subpart, and includes
a revised initial decision issued fol-
lowing a remand or a motion for con-
sideration.

(1) Investigating official means the In-
spector General of the FDIC, or an offi-
cer or employee of the Inspector Gen-
eral designated by the Inspector Gen-
eral. The investigating official must
serve in a position that has a rate of
basic pay under the pay scale utilized
by the FDIC that is equal to or greater
than 120 percent of the minimum rate
of basic pay for grade 15 under the fed-
eral government’s General Schedule.

(m) Knows or has reason to know,
means that a person, with respect to a
claim or statement:

(1) Has actual knowledge that the
claim or statement is false, fictitious,
or fraudulent;

(2) Acts in deliberate ignorance of the
truth or falsity of the claim or state-
ment; or

(3) Acts in reckless disregard of the
truth or falsity of the claim or state-
ment.

(n) Makes, wherever it appears, in-
cludes the terms ‘‘presents’, ‘‘sub-
mits’”’, and ‘‘causes to be made, pre-
sented, or submitted.” As the context
requires, ‘“‘making”’ or ‘“‘made’’ likewise
includes the corresponding forms of
such terms.

(0) Person means any individual,
partnership, corporation, association,
or private organization, and includes
the plural of that term.

(p) Representative means an attorney,
who is a member in good standing of
the bar of any state, territory, or pos-
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session of the United States or of the
District of Columbia or the Common-
wealth of Puerto Rico, and designated
by a party in writing.

(q) Reviewing official means the Gen-
eral Counsel of the FDIC or his des-
ignee who is:

(1) Not subject to supervision by, or
required to report to, the investigating
official;

(2) Not employed in the organiza-
tional unit of the FDIC in which the in-
vestigating official is employed; and

(3) Serving in a position that has a
rate of basic pay under the pay scale
utilized by the FDIC that is equal to or
greater than 120 percent of the min-
imum rate of basic pay for grade 15
under the federal government’s General
Schedule.

(r) Statement means any representa-
tion, certification, affirmation, docu-
ment, record, or accounting or book-
keeping entry made:

(1) With respect to a claim or to ob-
tain the approval or payment of a
claim (including relating to eligibility
to make a claim); or

(2) With respect to (including relat-
ing to eligibility for):

(i) A contract with, or a bid or pro-
posal for a contract with; or

(ii) A grant, loan, or benefit received,
directly or indirectly, from the FDIC,
or any state, political subdivision of a
state, or other party, if the United
States government provides any por-
tion of the money or property under
such contract or for such grant, loan,
or benefit, or if the government will re-
imburse such state, political subdivi-
sion, or party for any portion of the
money or property under such contract
or for such grant, loan, or benefit.

§308.502 Basis for civil penalties and
assessments.

(a) Claims. (1) A person who makes a
false, fictitious, or fraudulent claim to
the FDIC is subject to a civil penalty of
up to $5,000 per claim. A claim is false,
fictitious, or fraudulent if the person
making the claim knows, or has reason
to know, that:

(i) The claim is false, fictitious, or
fraudulent; or
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