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the OCC or some other individual or
entity;

(iv) Confidential OCC information ob-
tained by a third party or otherwise in-
corporated in the records of a third
party, including another government
agency;

(v) Testimony from, or an interview
with, a current or former OCC em-
ployee, officer, or agent concerning in-
formation acquired by that person in
the course of his or her performance of
official duties with the OCC or due to
that person’s official status at the
0OCC;

(vi) Confidential information relating
to operating and no longer operating
national banks as well as their subsidi-
aries and their affiliates; and

(vii) A Suspicious Activity Report
filed by the OCC, a national bank, or a
Federal branch or agency of a foreign
bank licensed or chartered by the OCC
under 12 CFR 21.11; and

(2) Is the property of the Comp-
troller. A report of examination is
loaned to the bank or holding company
for its confidential use only.

(c) Relevant means could contribute
substantially to the resolution of one
or more specifically identified issues in
the case.

(d) Show a compelling need means, in
support of a request for testimony,
demonstrate with as much detail as is
necessary under the circumstances,
that the requested information is rel-
evant and that the relevant material

contained in the testimony is not
available from any other source.
Sources, without limitation, include

the books and records of other persons
or entities and non-public OCC records
that have been, or might be, released.

(e) Supervised entity includes a na-
tional bank, a subsidiary of a national
bank, a Federal branch or agency of a
foreign bank licensed by the OCC as de-
fined under 12 CFR 28.11(h) and (i), or
any other entity supervised by the
OcCcC.

(f) Testimony means an interview or
sworn testimony on the record.

[60 FR 57322, Nov. 15, 1995, as amended at 63
FR 62929, Nov. 10, 1998; 64 FR 29216, June 1,
1999]
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§4.33 Requirements for a request of
records or testimony.

(a) Generally—(1) Form of request. A
person seeking non-public OCC infor-
mation must submit a request in writ-
ing to the OCC. The requester must ex-
plain, in as detailed a description as is
necessary under the circumstances, the
bases for the request and how the re-
quested non-public OCC information
relates to the issues in the lawsuit or
matter.

(2) Ezxpedited request. A requester
seeking a response in less than 60 days
must explain why the request was not
submitted earlier and why the OCC
should expedite the request.

(3) Request arising from adversarial
matters. Where the requested informa-
tion is to be used in connection with an
adversarial matter:

(i) The OCC generally will require
that the lawsuit or administrative ac-
tion has been filed before it will con-
sider the request;

(ii) The request must include:

(A) A copy of the complaint or other
pleading setting forth the assertions in
the case;

(B) The caption and docket number
of the case;

(C) The name, address, and phone
number of counsel to each party in the
case; and

(D) A description of any prior judicial
decisions or pending motions in the
case that may bear on the asserted rel-
evance of the requested information;

(iii) The request must also:

(A) Show that the information is rel-
evant to the purpose for which it is
sought;

(B) Show that other evidence reason-
ably suited to the requester’s needs is
not available from any other source;

(C) Show that the need for the infor-
mation outweighs the public interest
considerations in maintaining the con-
fidentiality of the OCC information
and outweighs the burden on the OCC
to produce the information;

(D) Explain how the issues in the
case and the status of the case warrant
that the OCC allow disclosure; and

(BE) Identify any other issue that may
bear on the question of waiver of privi-
lege by the OCC.



Compitroller of the Currency, Treasury

(b) Request for records. If the request
is for a record, the requester must ade-
quately describe the record or records
sought by type and date.

(c) Request for testimony—(1) Gen-
erally. A requester seeking testimony:

(i) Must show a compelling need for
the requested information; and

(i) Should request OCC testimony
with sufficient time to obtain the testi-
mony in deposition form.

(2) Trial or hearing testimony. A re-
quester seeking testimony at a trial or
hearing must show that a deposition
would not suffice.

§4.34 Where to submit a request.

(a) A request for non-public OCC infor-
mation. A person requesting informa-
tion under this subpart, requesting au-
thentication of a record under §4.39(d),
or submitting a notification of the
issuance of a subpoena or compulsory
process under §4.37, shall send the re-
quest or notification to: Office of the
Comptroller of the Currency, 250 E
Street, SW, Washington, DC 20219, At-
tention: Director, Litigation Division.

(b) Combined requests for mon-public
and other OCC information. A person re-
questing public OCC information and
non-public OCC information under this
subpart may submit a combined re-
quest for both to the address in para-
graph (a) of this section. If a requester
decides to submit a combined request
under this section, the OCC will proc-
ess the combined request under this
subpart and not under subpart B of this
part (FOIA).

(c) Request by government agencies. A
request made pursuant to §4.37(c) must
be submitted:

(1) In a civil action, to the Director
of the OCC’s Litigation Division at the
Washington office; or

(2) In a criminal action, to the appro-
priate district counsel or the Director
of the OCC’s Enforcement and Compli-
ance Division at the Washington office.

[60 FR 57322, Nov. 15, 1995, as amended at 64
FR 29216, June 1, 1999]

§4.35 Consideration of requests.

(a) In general—(1) OCC discretion. The
OCC decides whether to release non-
public OCC information based on its
weighing of all appropriate factors in-
cluding the requestor’s fulfilling of the
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requirements enumerated in §4.33.
Each decision is at the sole discretion
of the Comptroller or the Comptroller’s
delegate and is a final agency decision.
OCC action on a request for non-public
OCC information exhausts administra-
tive remedies for discovery of the in-
formation.

(2) Bases for denial. The OCC may
deny a request for non-public OCC in-
formation for reasons that include the
following:

(i) The requester was unsuccessful in
showing that the information is rel-
evant to the pending matter;

(ii) The requester seeks testimony
and the requestor did not show a com-
pelling need for the information;

(iii) The request arises from an ad-
versarial matter and other evidence
reasonably suited to the requester’s
need is available from another source;

(iv) A lawsuit or administrative ac-
tion has not yet been filed and the re-
quest was made in connection with po-
tential litigation; or

(v) The production of the information
would be contrary to the public inter-
est or unduly burdensome to the OCC.

(3) Additional information. A requester
must submit a complete request. The
OCC may require the requester to pro-
vide additional information to com-
plete a request. Consistent with the
purposes stated in §4.31, the OCC may
inquire into the circumstances of any
case underlying the request and rely on
sources of information other than the
requester, including other parties.

(4) Time required by the OCC to re-
spond. The OCC generally will process
requests in the order in which they are
received. The OCC will notify the re-
quester in writing of the final decision.
Absent exigent or unusual cir-
cumstances, the OCC will respond to a
request within 60 days from the date
that the OCC receives a request that it
deems a complete request. Consistent
with §4.33(a)(2), the OCC weighs a re-
quest to respond to provide informa-
tion in less than 60 days against the
unfairness to other requesters whose
pending requests may be delayed and
the burden imposed on the OCC by the
expedited processing.

() Notice to subject national banks.
Following receipt of a request for non-



