§560.43

you must consider, as appropriate, the
interest rate, credit, liquidity, price,
transaction, and other risks associated
with the investment activity and de-
termine that such investment is appro-
priate for your institution. You must
also determine that the obligor has
adequate resources and willingness to
provide for all required payments on
its obligations in a timely manner.

[66 FR 65826, Dec. 21, 2001]

§560.43 Foreign
ments.

Pursuant to HOLA section 5(c)(4)(C),
a Federal savings association may
make foreign assistance investments in
an aggregate amount not to exceed one
percent of its assets, subject to the fol-
lowing conditions:

(a) For any investment made under
the Foreign Assistance Act, the loan
agreement shall specify what con-
stitutes an event of default, and pro-
vide that upon default in payment of
principal or interest under such agree-
ment, the entire amount of out-
standing indebtedness thereunder shall
become immediately due and payable,
at the lender’s option. Additionally,
the contract of guarantee shall cover
100% of any loss of investment there-
under, except for any portion of the
loan arising out of fraud or misrepre-
sentation for which the party seeking
payment is responsible, and provide
that the guarantor shall pay for any
such loss in U.S. dollars within a speci-
fied reasonable time after the date of
application for payment.

(b) To make any investments in the
share capital and capital reserve of the
Inter-American Savings and Loan
Bank, a Federal savings association
must be adequately capitalized and
have adequate allowances for loan and
lease losses. The Federal savings asso-
ciation’s aggregate investment in such
capital or capital reserve, including
the amount of any obligations under-
taken to provide said Bank with re-
serve capital in the future (call-able
capital), must not, as a result of such
investment, exceed the lesser of one-
quarter of 1% of its assets or $100,000.

assistance invest-

12 CFR Ch. V (1-1-06 Edition)

§560.50 Letters of credit and other
independent undertakings—author-
ity.

A Federal savings association may
issue letters of credit and may issue
such other independent undertakings
as are approved by OTS, subject to the
restrictions in §560.120.

[64 FR 46565, Aug. 26, 1999]

§560.60 Suretyship and guaranty.

Pursuant to section 5(b)(2) of the
HOLA, a Federal savings association
may enter into a repayable suretyship
or guaranty agreement, subject to the
conditions in this section.

(a) What is a suretyship or guaranty
agreement? Under a suretyship, a Fed-
eral savings association is bound with
its principal to pay or perform an obli-
gation to a third person. Under a guar-
anty agreement, a Federal savings as-
sociation agrees to satisfy the obliga-
tion of the principal only if the prin-
cipal fails to pay or perform.

(b) What requirements apply to
suretyship and guaranty agreements
under this section? A Federal savings as-
sociation may enter into a suretyship
or guaranty agreement under this sec-
tion, subject to each of the following
requirements:

(1) The Federal savings association
must limit its obligations under the
agreement to a fixed dollar amount and
a specified duration.

(2) The Federal savings association’s
performance under the agreement must
create an authorized loan or other in-
vestment.

(3) The Federal savings association
must treat its obligation under the
agreement as a loan to the principal
for purposes of §§560.93 and 563.43 of
this chapter.

(4) The Federal savings association
must take and maintain a perfected se-
curity interest in collateral sufficient
to cover its total obligation under the
agreement.

(c) What collateral is sufficient? (1) The
Federal savings association must take
and maintain a perfected security in-
terest in real estate or marketable se-
curities equal to at least 110 percent of
its obligation under the agreement, ex-
cept as provided in paragraph (c)(2) of
this section.

180



Office of Thrift Supervision, Treasury

(i) If the collateral is real estate, the
Federal savings association must es-
tablish the value by a signed appraisal
or evaluation in accordance with part
564 of this chapter. In determining the
value of the collateral, the Federal sav-
ings association must factor in the
value of any existing senior mortgages,
liens or other encumbrances on the
property, except those held by the prin-
cipal to the suretyship or guaranty
agreement.

(ii) If the collateral is marketable se-
curities, the Federal savings associa-
tion must be authorized to invest in
that security taken as collateral. The
Federal savings association must en-
sure that the value of the security is
110 percent of the obligation at all
times during the term of agreement.

(2) The Federal savings association
may take and maintain a perfected se-
curity interest in collateral which is at
all times equal to at least 100 percent
of its obligation, if the collateral is:

(i) Cash;

(ii) Obligations of the United States
or its agencies;

(iii) Obligations fully guarantied by
the United States or its agencies as to
principal and interest; or

(iv) Notes, drafts, or bills of exchange
or bankers’ acceptances that are eligi-
ble for rediscount or purchase by a
Federal Reserve Bank.

[64 FR 46565, Aug. 26, 1999]

Subpart B—Lending and Invest-
ment Provisions Applicable to
all Savings Associations

§560.93 Lending limitations.

(a) Scope. This section applies to all
loans and extensions of credit to third
parties made by a savings association
and its subsidiaries. This section does
not apply to loans made by a savings
association or a GAAP-consolidated
subsidiary to subordinate organiza-
tions or affiliates of the savings asso-
ciation. The terms subsidiary, GAAP-
consolidated subsidiary, and subordinate
organization have the same meanings as
specified in §559.2 of this chapter. The
term affiliate has the same meaning as
specified in §563.41 of this chapter.

(b) Definitions. In applying these lend-
ing limitations, savings associations

§560.93

shall apply the definitions and inter-
pretations promulgated by the Office of
the Comptroller of the Currency con-
sistent with 12 U.S.C. 84. See 12 CFR
part 32. In applying these definitions,
pursuant to 12 U.S.C. 1464, savings asso-
ciations shall use the terms savings as-
sociation, savings associations, and sav-
ings association’s in place of the terms
national bank and bank, banks, and
bank’s, respectively. For purposes of
this section:

(1) The term one borrower has the
same meaning as the term person set
forth at 12 CFR part 32. It also in-
cludes, in addition to the definition
cited therein, a financial institution as
defined at §561.19 of this chapter.

(2) The term company means a COr-
poration, partnership, business trust,
association, or similar organization
and, unless specifically excluded, the
term company includes a savings asso-
ciation and a bank.

(3) Contractual commitment to advance
funds has the meaning set forth in 12
CFR part 32.

(4) Loans and extensions of credit has
the meaning set forth in 12 CFR part
32, and includes investments in com-
mercial paper and corporate debt secu-
rities. The Office expressly reserves its
authority to deem other arrangements
that are, in substance, loans and exten-
sions of credit to be encompassed by this
term.

(5) The term loans as used in the
phrase Loans to one borrower to finance
the sale of real property acquired in satis-
faction of debts previously contracted for
in good faith does not include an asso-
ciation’s taking of a purchase money
mortgage note from the purchaser pro-
vided that:

(i) No new funds are advanced by the
association to the borrower; and

(ii) The association is not placed in a
more detrimental position as a result
of the sale.

(6) [Reserved]

(7 Readily marketable collateral has
the meaning set forth in 12 CFR part
32.

(8) Residential housing units has the
same meaning as the term residential
real estate set forth in §541.23 of this
chapter. The term to develop includes
the various phases necessary to
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