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(3) Criminal law;?

(4) Rights to collect debts;

(5) Acquisition and transfer of prop-
erty;

(6) Taxation;

(7) Zoning; and

(8) Any other law the effect of which
the OCC determines to be incidental to
the non-real estate lending operations
of national banks or otherwise con-
sistent with the powers set out in para-
graph (a) of this section.

[69 FR 1916, Jan. 13, 2004]

§7.4009 Applicability of state law to
national bank operations.

(a) Authority of national banks. A na-
tional bank may exercise all powers
authorized to it under Federal law, in-
cluding conducting any activity that is
part of, or incidental to, the business of
banking, subject to such terms, condi-
tions, and limitations prescribed by the
Comptroller of the Currency and any
applicable Federal law.

(b) Applicability of state law. Except
where made applicable by Federal law,
state laws that obstruct, impair, or
condition a national bank’s ability to
fully exercise its powers to conduct ac-
tivities authorized under Federal law
do not apply to national banks.

(c) Applicability of state law to par-
ticular national bank activities. (1) The
provisions of this section govern with
respect to any national bank power or
aspect of a national bank’s operations
that is not covered by another OCC
regulation specifically addressing the
applicability of state law.

(2) State laws on the following sub-
jects are not inconsistent with the
powers of national banks and apply to
national banks to the extent that they
only incidentally affect the exercise of
national bank powers:

(i) Contracts;

(ii) Torts;

(iii) Criminal law8

(iv) Rights to collect debts;

7See supra note 5 regarding the distinction
drawn by the Supreme Court in Easton v.
Towa, 188 U.S. 220, 238 (1903) between ‘‘crimes
defined and punishable at common law or by
the general statutes of a state and crimes
and offences cognizable under the authority
of the United States.”

88 Id.
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(v) Acquisition and transfer of prop-
erty;

(vi) Taxation;

(vii) Zoning; and

(viii) Any other law the effect of
which the OCC determines to be inci-
dental to the exercise of national bank
powers or otherwise consistent with
the powers set out in paragraph (a) of
this section.

[69 FR 1917, Jan. 13, 2004]
Subpart E—Electronic Activities

SOURCE: 67 FR 35004, May 17, 2002, unless
otherwise noted.

§7.5000 Scope.

This subpart applies to a national
bank’s use of technology to deliver
services and products consistent with
safety and soundness.

§7.5001 Electronic activities that are
part of, or incidental to, the busi-
ness of banking.

(a) Purpose. This section identifies
the criteria that the OCC uses to deter-
mine whether an electronic activity is
authorized as part of, or incidental to,
the business of banking under 12 U.S.C.
24 (Seventh) or other statutory author-
ity.

(b) Restrictions and conditions on elec-
tronic activities. The OCC may deter-
mine that activities are permissible
under 12 U.S.C. 24 (Seventh) or other
statutory authority only if they are
subject to standards or conditions de-
signed to provide that the activities
function as intended and are conducted
safely and soundly, in accordance with
other applicable statutes, regulations,
or supervisory policies.

(c) Activities that are part of the busi-
ness of banking. (1) An activity is au-
thorized for national banks as part of
the business of banking if the activity
is described in 12 U.S.C. 24 (Seventh) or
other statutory authority. In deter-
mining whether an electronic activity
is part of the business of banking, the
OCC considers the following factors:

(i) Whether the activity is the func-
tional equivalent to, or a logical out-
growth of, a recognized banking activ-
ity;

146



Compitroller of the Currency, Treasury

(ii) Whether the activity strengthens
the bank by benefiting its customers or
its business;

(iii) Whether the activity involves
risks similar in nature to those already
assumed by banks; and

(iv) Whether the activity is author-
ized for state-chartered banks.

(2) The weight accorded each factor
set out in paragraph (c)(1) of this sec-
tion depends on the facts and cir-
cumstances of each case.

(d) Activities that are incidental to the
business of banking. (1) An electronic
banking activity is authorized for a na-
tional bank as incidental to the busi-
ness of banking if it is convenient or
useful to an activity that is specifi-
cally authorized for national banks or
to an activity that is otherwise part of
the business of banking. In deter-
mining whether an activity is conven-
ient or useful to such activities, the
OCC considers the following factors:

(i) Whether the activity facilitates
the production or delivery of a bank’s
products or services, enhances the
bank’s ability to sell or market its
products or services, or improves the
effectiveness or efficiency of the bank’s
operations, in light of risks presented,
innovations, strategies, techniques and
new technologies for producing and de-
livering financial products and serv-
ices; and

(ii) Whether the activity enables the
bank to use capacity acquired for its
banking operations or otherwise avoid
economic loss or waste.

(2) The weight accorded each factor
set out in paragraph (d)(1) of this sec-
tion depends on the facts and cir-
cumstances of each case.

§7.5002 Furnishing of products and
services by electronic means and fa-
cilities.

(a) Use of electronic means and facili-
ties. A national bank may perform, pro-
vide, or deliver through electronic
means and facilities any activity, func-
tion, product, or service that it is oth-
erwise authorized to perform, provide,
or deliver, subject to §7.5001(b) and ap-
plicable OCC guidance. The following
list provides examples of permissible
activities under this authority. This
list is illustrative and not exclusive;
the OCC may determine that other ac-
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tivities are permissible pursuant to
this authority.

(1) Acting as an electronic finder by:

(i) Establishing, registering, and
hosting commercially enabled web
sites in the name of sellers;

(ii) Establishing hyperlinks between
the bank’s site and a third-party site,
including acting as a ‘‘virtual mall” by
providing a collection of links to web
sites of third-party vendors, organized
by-product type and made available to
bank customers;

(iii) Hosting an electronic market-
place on the bank’s Internet web site
by providing links to the web sites of
third-party buyers or sellers through
the use of hypertext or other similar
means;

(iv) Hosting on the bank’s servers the
Internet web site of:

(A) A buyer or seller that provides in-
formation concerning the hosted party
and the products or services offered or
sought and allows the submission of in-
terest, bids, offers, orders and con-
firmations relating to such products or
services; or

(B) A governmental entity that pro-
vides information concerning the serv-
ices or benefits made available by the
governmental entity, assists persons in
completing applications to receive
such services or benefits and permits
persons to transmit their applications
for such services or benefits;

(v) Operating an Internet web site
that permits numerous buyers and sell-
ers to exchange information con-
cerning the products and services that
they are willing to purchase or sell, lo-
cate potential counter-parties for
transactions, aggregate orders for
goods or services with those made by
other parties, and enter into trans-
actions between themselves;

(vi) Operating a telephone call center
that provides permissible finder serv-
ices; and

(vii) Providing electronic commu-
nications services relating to all as-
pects of transactions between buyers
and sellers;

(2) Providing electronic bill present-
ment services;

(3) Offering electronic stored value
systems; and

(4) Safekeeping for personal informa-
tion or valuable confidential trade or
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