§723.21, Nt.

EFFECTIVE DATE NOTE: At 70 FR 75722, Dec.
21, 2005, §723.21 was amended by revising the
definitions of ‘‘Construction or development
loan” and ‘‘Net worth”, effective Jan. 20,
2006. For the convenience of the user, the re-
vised text is set forth as follows:

§723.21 Definitions.

* * * * *

Construction or development loan is a financ-
ing arrangement for acquiring property or
rights to property, including land or struc-
tures, with the intent to convert it to in-
come-producing property such as residential
housing for rental or sale; commercial use;
industrial use; or similar uses. Construction
or development loan includes a financing ar-
rangement for the major renovation or de-
velopment of property already owned by the
borrower that will convert the property to
income producing property or convert the
use of income producing property to a dif-
ferent use from its use before the major ren-
ovation or development or is a major expan-
sion of its current use. Construction or de-
velopment loan does not include loans to fi-
nance maintenance, repairs, or improve-
ments to an existing income producing prop-
erty that do not change its use. Examples to
illustrate when a loan is or is not a construc-
tion or development loan follow.

Example 1. If a member borrows money to
repair a roof on a barn on an existing farm-
ing operation, this is a member business loan
but is not a construction or development
loan. A construction or development loan
does not include a loan for routine mainte-
nance of a borrower’s existing business or a
loan to enhance or expand a borrower’s exist-
ing business unless those renovations con-
vert the property to a different use or are so
major as to be considered the equivalent of
converting the use of the property.

Example 2. A loan to convert a movie the-
ater into a restaurant is a construction or
development loan. A loan to convert a large
Victorian home used for residential purposes
into a six-room inn also would be a construc-
tion or development loan. In both instances,
the loans are for the purpose of converting
the use of the properties. By contrast, a loan
to repair the roof or replace the carpet and
wallpaper of an operating inn would not be a
construction or development loan as it nei-
ther converts the use of the property, nor is
s0 major a renovation to be considered the
equivalent of converting the use of the prop-
erty.

Example 3. A loan to expand the parking lot
of a small strip shopping center would not be
a construction or development loan, but a
loan to renovate the small strip shopping
center into a mega-mall would be a construc-
tion or development loan as it would be
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viewed as a major renovation that converts
the use of the property.

Example 4. A hotel with a fair market value
of $10 million borrows $1 million to build an
exercise facility in the hotel to enhance the
property. The loan amount is 10% of the fair
market value of the property. This is not a
construction or development loan. It is a
member business loan to improve or ren-
ovate an existing incoming producing prop-
erty, but it is not so major a renovation as
to be considered the equivalent of converting
the use of the property. In another scenario,
a hotel with a fair market value of $10 mil-
lion borrows $5 million to build a luxury
health spa on the hotel grounds. The loan
amount is 50% of the fair market value of
the property. This is a construction or devel-
opment loan, even if the use of the property
has not been converted, as the renovation is
so major as to be considered the equivalent
of converting the use of the property.

* * * * *

Net worth means the retained earnings bal-
ance of the credit union at quarter end as de-
termined under generally accepted account-
ing principles. Retained earnings consists of
undivided earnings, regular reserves, and any
other appropriations designated by manage-
ment or regulatory authorities. This means
that only undivided earnings and appropria-
tions of undivided earnings are included in
net worth. For low income-designated credit
unions, net worth also includes secondary
capital accounts that are uninsured and sub-
ordinate to all other claims, including
claims of creditors, shareholders and the
NCUSIF. For any credit union, net worth
does not include the allowance for loan and
lease losses account.

PART 724—TRUSTEES AND
CUSTODIANS OF CERTAIN TAX-
ADVANTAGED SAVINGS PLANS

Sec.

724.1 Federal credit unions acting as trust-
ees and custodians of certain tax-advan-
taged savings plans.

724.2 Self-directed plans.

724.3 Appointment of successor trustee or
custodian.

AUTHORITY: 12 U.S.C. 1757, 1765, 1766 and
1787.

SOURCE: 55 FR 30211, July 25, 1990, unless
otherwise noted.

§724.1 Federal credit unions acting as
trustees and custodians of certain
tax-advantaged savings plans.

A federal credit union is authorized
to act as trustee or custodian, and may
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receive reasonable compensation for so
acting, under any written trust instru-
ment or custodial agreement created or
organized in the United States and
forming part of a tax-advantaged sav-
ings plan which qualifies or qualified
for specific tax treatment under sec-
tions 223, 401(d), 408, 408A and 530 of the
Internal Revenue Code (26 U.S.C. 223,
401(d), 408, 408A and 530), for its mem-
bers or groups of its members, provided
the funds of such plans are invested in
share accounts or share certificate ac-
counts of the Federal credit union.
Federal credit unions located in a ter-
ritory, including the trust territories,
or a possession of the United States, or
the Commonwealth of Puerto Rico, are
also authorized to act as trustee or
custodian for such plans, if authorized
under sections 223, 401(d), 408, 408A and
530 of the Internal Revenue Code as ap-
plied to the territory or possession
under similar provisions of territorial
law. All funds held in a trustee or cus-
todial capacity must be maintained in
accordance with applicable laws and
rules and regulations as may be pro-
mulgated by the Secretary of Labor,
the Secretary of the Treasury, or any
other authority exercising jurisdiction
over such trust or custodial accounts.
The federal credit union shall maintain
individual records for each participant
which show in detail all transactions
relating to the funds of each partici-
pant or beneficiary.

[65 FR 30211, July 25, 1990, as amended at 63
FR 14026, Mar. 24, 1998; 656 FR 10934, Mar. 1,
2000; 69 FR 45238, July 29, 2004]

§724.2 Self-directed plans.

A federal credit union may facilitate
transfers of plan funds to assets other
than share and share certificates of the
credit union, provided the conditions of
§724.1 are met and the following addi-
tional conditions are met:

(a) All contributions of funds are ini-
tially made to a share or share certifi-
cate account in the Federal credit
union;

(b) Any subsequent transfer of funds
to other assets is solely at the direc-
tion of the member and the Federal
credit union exercises no investment
discretion and provides no investment
advice with respect to plan assets (i.e.,

§725.1

the credit union performs only custo-
dial duties); and

(c) The member is clearly notified of
the fact that National Credit Union
Share Insurance Fund coverage is lim-
ited to funds held in share or share cer-
tificate accounts of NCUSIF-insured
credit unions.

[65 FR 30211, July 25, 1990, as amended at 69
FR 45239, July 29, 2004]

§724.3 Appointment of successor trust-
ee or custodian.

Any plan operated pursuant to this
part shall provide for the appointment
of a successor trustee or custodian by a
person, committee, corporation or or-
ganization other than the Federal cred-
it union or any person acting in his ca-
pacity as a director, employee or agent
of the Federal credit union upon notice
from the Federal credit union or the
Board that the Federal credit union is
unwilling or unable to continue to act
as trustee or custodian.

PART  725—NATIONAL  CREDIT
UNION ADMINISTRATION CEN-
TRAL LIQUIDITY FACILITY

Sec.
725.1
725.2
725.3
725.4
725.5

Scope.

Definitions.

Regular membership.

Agent membership.

Capital stock.

725.6 Termination of membership.

725.7 Special share accounts in federally
chartered agent members.

725.8-725.16 [Reserved]

725.17 Applications for extensions of credit.

725.18 Creditworthiness.

725.19 Collateral requirements.

725.20 Repayment, security and credit re-
porting agreements; other terms and
conditions.

725.21 Modification of agreements.

725.22 Advances to insurance organizations.

725.23 Other advances.

AUTHORITY: Secs. 301-307 Federal Credit
Union Act, 92 Stat. 3719-3722 (12 U.S.C. 1795~
1795¢%).

SOURCE: 44 FR 49437, Aug. 23, 1979, unless
otherwise noted.

§725.1 Scope.

This part contains the regulations
implementing the National Credit
Union Central Liquidity Facility Act,
subchapter III of the Federal Credit
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