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(2) Any motion to quash or modify a
document subpoena shall be filed on
the same basis, including the assertion
of privilege, upon which a party could
object to a discovery request under
§908.47 and during the same time limits
during which such an objection could
be filed.

(c) Enforcing document subpoenas. If a
subpoenaed person fails to comply with
any subpoena issued pursuant to this
section or any order of the presiding of-
ficer that directs compliance with all
or any portion of a document subpoena,
the subpoenaing party or any other ag-
grieved party may, to the extent au-
thorized by applicable law, apply to an
appropriate United States district
court for an order requiring compliance
with any part of the subpoena that the
presiding officer has not quashed or
modified. A party’s right to seek court
enforcement of a document subpoena
shall in no way limit the sanctions
that may be imposed by the presiding
officer on a party who induces a failure
to comply with subpoenas issued under
this section.

§908.49 Deposition of witness unavail-
able for hearing.

(a) General rules. (1) A party desiring
to preserve that witness’ testimony for
the record may apply in accordance
with the procedures set forth in para-
graph (a)(2) of this section to the pre-
siding officer for the issuance of a sub-
poena, including a subpoena duces
tecum, requiring the attendance of the
witness at a deposition. The presiding
officer may issue a deposition subpoena
under this section upon a showing
that—

(i) The testimony is reasonably ex-
pected to be material; and

(ii) Taking the deposition will not re-
sult in any undue burden to any other
party and will not cause undue delay of
the proceeding.

(2) The application must contain a
proposed deposition subpoena and a
brief statement of the reasons for the
issuance of the subpoena. The subpoena
must name the witness whose deposi-
tion is to be taken and specify the time
and place for taking the deposition. A
deposition subpoena may require the
witness to be deposed anywhere within
the United States and its possessions
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and territories in which that witness
resides or has a regular place of em-
ployment or such other convenient
place as the presiding officer shall fix.

(3) A subpoena shall be promptly
issued upon request, unless the pre-
siding officer determines that the re-
quest fails to set forth a valid basis
under this section for its issuance. The
presiding officer shall make a deter-
mination that there is a valid basis for
issuing the subpoena. The presiding of-
ficer may require a written response
from the party requesting the subpoena
or require attendance at a conference
to determine whether there is a valid
basis upon which to issue the requested
subpoena.

(4) The party obtaining a deposition
subpoena is responsible for serving it
on the witness and for serving copies
on all parties. Unless the presiding offi-
cer orders otherwise, no deposition
under this section shall be taken on
fewer than ten (10) days’ notice to the
witness and all parties. Deposition sub-
poenas may be served anywhere within
the United States or its possessions or
territories on any person doing busi-
ness anywhere within the TUnited
States or its possessions or territories,
or as otherwise permitted by law.

(b) Objections to deposition subpoenas.
(1) The witness and any party who has
not had an opportunity to oppose a
deposition subpoena issued under this
section may file a motion under §908.45
with the presiding officer to quash or
modify the subpoena prior to the time
for compliance specified in the sub-
poena, but not more than ten (10) days
after service of the subpoena.

(2) A statement of the basis for the
motion to quash or modify a subpoena
issued under this section shall accom-
pany the motion. The motion must be
served on all parties.

(c) Procedure upon deposition. (1) Each
witness testifying pursuant to a deposi-
tion subpoena shall be duly sworn and
each party shall have the right to ex-
amine the witness. Objections to ques-
tions or documents must be in short
form, stating the grounds for the objec-
tion. Failure to object to questions or
documents is not deemed a waiver ex-
cept where the ground for objection
might have been avoided if the objec-
tion had been presented timely. All
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questions, answers and objections must
be recorded.

(2) Any party may move before the
presiding officer for an order compel-
ling the witness to answer any ques-
tions the witness has refused to answer
or submit any evidence that, during
the deposition, the witness has refused
to submit.

(3) The deposition shall be subscribed
by the witness, unless the parties and
the witness, by stipulation, have
waived the signing, or the witness is
ill, cannot be found, or has refused to
sign. If the deposition is not subscribed
by the witness, the court reporter tak-
ing the deposition shall certify that
the transcript is a true and complete
transcript of the deposition.

(d) Enforcing subpoenas. If a subpoe-
naed person fails to comply with any
subpoena issued pursuant to this sec-
tion or with any order of the presiding
officer made upon motion under para-
graph (c)(2) of this section, the sub-
poenaing party or other aggrieved
party may, to the extent authorized by
applicable law, apply to an appropriate
United States district court for an
order requiring compliance with the
portions of the subpoena that the pre-
siding officer has ordered enforced. A
party’s right to seek court enforcement
of a deposition subpoena in no way lim-
its the sanctions that may be imposed
by the presiding officer on a party who
fails to comply with or induces a fail-
ure to comply with a subpoena issued
under this section.

§908.50 Interlocutory review.

(a) General rule. The Board of Direc-
tors may review a ruling of the pre-
siding officer prior to the certification
of the record to the Board of Directors
only in accordance with the procedures
set forth in this section.

(b) Procedure. Any motion for inter-
locutory review shall be filed by a
party with the presiding officer within
ten (10) days of his ruling. Upon the ex-
piration of the time for filing all re-
sponses, the presiding officer shall
refer the matter to the Board of Direc-
tors for final disposition. In referring
the matter to the Board of Directors,
the presiding officer may indicate
agreement or disagreement with the
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asserted grounds for interlocutory re-
view of the ruling in question.

(c) Scope of review. The Board of Di-
rectors may exercise interlocutory re-
view of a ruling of the presiding officer
if it finds that—

(1) The ruling involves a controlling
question of law or policy as to which
substantial grounds exist for a dif-
ference of opinion;

(2) Immediate review of the ruling
may materially advance the ultimate
termination of the proceeding;

(3) Subsequent modification of the
ruling at the conclusion of the pro-
ceeding would be an inadequate rem-
edy; or

(4) Subsequent modification of the
ruling would cause unusual delay or ex-
pense.

(d) Suspension of proceeding. Neither a
request for interlocutory review nor
any disposition of such a request by
the Board of Directors under this sec-
tion suspends or stays the proceeding
unless otherwise ordered by the pre-
siding officer or the Board of Directors.

§908.51 Summary disposition.

(a) In general. The presiding officer
shall recommend that the Board of Di-
rectors issue a final order granting a
motion for summary disposition if the
undisputed pleaded facts, admissions,
affidavits, stipulations, documentary
evidence, matters as to which official
notice may be taken and any other evi-
dentiary materials properly submitted
in connection with a motion for sum-
mary disposition show that—

(1) There is no genuine issue as to
any material fact; and

(2) The movant is entitled to a deci-
sion in its favor as a matter of law.

(b) Filing of motions and responses. (1)
Any party who believes there is no gen-
uine issue of material fact to be deter-
mined and that such party is entitled
to a decision as a matter of law may
move at any time for summary disposi-
tion in its favor of all or any part of
the proceeding. Any party, within
twenty (20) days after service of such
motion or within such time period as
allowed by the presiding officer, may
file a response to such motion.

(2) A motion for summary disposition
must be accompanied by a statement of
material facts as to which the movant



