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121.1006 When will a size protest be referred
to an SBA Government Contracting Area
Office?

121.1007 Must a protest of size status relate
to a particular procurement and be spe-
cific?

121.1008 What occurs after SBA receives a
size protest or request for a formal size
determination?

121.1009 What are the procedures for making
the size determination?

121.1010 How does a concern become recer-
tified as a small business?

APPEALS OF SIZE DETERMINATIONS AND
NAICS CoDE DESIGNATIONS

121.1101 Are formal size determinations sub-
ject to appeal?

121.1102 Are NAICS code designations sub-
ject to appeal?

121.1103 What are the procedures for appeal-
ing an NAICS code designation?

Subpart B—Other Applicable Provisions

WAIVERS OF THE NONMANUFACTURER RULE
FOR CLASSES OF PRODUCTS AND INDIVIDUAL
CONTRACTS

121.1201 What is the Nonmanufacturer Rule?

121.1202 When will a waiver of the Non-
manufacturer Rule be granted for a class
of products?

121.1203 When will a waiver of the Non-
manufacturer Rule be granted for an in-
dividual contract?

121.1204 What are the procedures for re-
questing and granting waivers?

121.1205 How is a list of previously granted
class waivers obtained?

AUTHORITY: 15 U.S.C. 632, 634(b)(6), 636(b),
637(a), 644, and 662(5); and Pub. L. 105-135, sec.
401 et seq., 111 Stat. 2592.

SOURCE: 61 FR 3286, Jan. 31, 1996, unless
otherwise noted.

Subpart A—Size Eligibility
Provisions and Standards

PROVISIONS OF GENERAL APPLICABILITY

§121.101 What are SBA size standards?

(a) SBA’s size standards define
whether a business entity is small and,
thus, eligible for Government programs
and preferences reserved for ‘‘small
business’ concerns. Size standards
have been established for types of eco-
nomic activity, or industry, generally
under the North American Industry
Classification System (NAICS).

(b) NAICS is described in the North
American Industry Classification Man-
ual—United States, which is available

13 CFR Ch. | (1-1-06 Edition)

from the National Technical Informa-
tion Service, 5285 Port Royal Road,
Springfield, VA 22161; by calling 1(800)
553-6847 or 1(703) 605-6000; or via the
Internet at http://www.ntis.gov/yellowbk/
1nty205.htm. The manual includes defi-
nitions for each industry, tables show-
ing relationships between 1997 NAICS
and 1987 SICs, and a comprehensive
index. NAICS assigns codes to all eco-
nomic activity within twenty broad
sectors. Section 121.201 provides a full
table of small business size standards
matched to the U.S. NAICS industry
codes. A full table matching a size
standard with each NAICS Industry or
U.S. Industry code is also published an-
nually by SBA in the FEDERAL REG-
ISTER.

[65 FR 30840, May 15, 2000, as amended at 67
FR 52602, Aug. 13, 2002]

§121.102 How does SBA establish size
standards?

(a) SBA considers economic charac-
teristics comprising the structure of an
industry, including degree of competi-
tion, average firm size, start-up costs
and entry barriers, and distribution of
firms by size. It also considers techno-
logical changes, competition from
other industries, growth trends, histor-
ical activity within an industry,
unique factors occurring in the indus-
try which may distinguish small firms
from other firms, and the objectives of
its programs and the impact on those
programs of different size standard lev-
els.

(b) As part of its review of a size
standard, SBA will investigate if any
concern at or below a particular stand-
ard would be dominant in the industry.
SBA will take into consideration mar-
ket share of a concern and other appro-
priate factors which may allow a con-
cern to exercise a major controlling in-
fluence on a national basis in which a
number of business concerns are en-
gaged. Size standards seek to ensure
that a concern that meets a specific
size standard is not dominant in its
field of operation.

(c) As part of its review of size stand-
ards, SBA’s Office of Size Standards
will examine the impact of inflation on
monetary-based size standards (e.g., re-
ceipts, net income, assets) at least once
every five years and submit a report to
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the Administrator or designee. If SBA
finds that inflation has significantly
eroded the value of the monetary-based
size standards, it will issue a proposed
rule to increase size standards.

(d) Please address any requests to
change existing size standards or estab-
lish new ones for emerging industries
to the Assistant Administrator for Size
Standards, Small Business Administra-
tion, 409 3rd Street, SW., Washington,
DC 20416.

[61 FR 3286, Jan. 31, 1996, as amended at 67
FR 3045, Jan. 23, 2002]

§121.103 How does SBA determine af-
filiation?

(a) General Principles of Affiliation. (1)
Concerns and entities are affiliates of
each other when one controls or has
the power to control the other, or a
third party or parties controls or has
the power to control both. It does not
matter whether control is exercised, so
long as the power to control exists.

(2) SBA considers factors such as
ownership, management, previous rela-
tionships with or ties to another con-
cern, and contractual relationships, in
determining whether affiliation exists.

(3) Control may be affirmative or
negative. Negative control includes,
but is not limited to, instances where a
minority shareholder has the ability,
under the concern’s charter, by-laws,
or shareholder’s agreement, to prevent
a quorum or otherwise block action by
the board of directors or shareholders.

(4) Affiliation may be found where an
individual, concern, or entity exercises
control indirectly through a third
party.

(5) In determining whether affiliation
exists, SBA will consider the totality
of the circumstances, and may find af-
filiation even though no single factor is
sufficient to constitute affiliation.

(6) In determining the concern’s size,
SBA counts the receipts, employees, or
other measure of size of the concern
whose size is at issue and all of its do-
mestic and foreign affiliates, regardless
of whether the affiliates are organized
for profit.

(b) Exceptions to affiliation coverage.
(1) Business concerns owned in whole
or substantial part by investment com-
panies licensed, or development compa-
nies qualifying, under the Small Busi-

§121.103

ness Investment Act of 1958, as amend-
ed, are not considered affiliates of such
investment companies or development
companies.

(2)(i) Business concerns owned and
controlled by Indian Tribes, Alaska Na-
tive Corporations (ANCs) organized
pursuant to the Alaska Native Claims
Settlement Act (43 U.S.C. 1601 et seq.),
Native Hawaiian Organizations (NHOs),
Community Development Corporations
(CDCs) authorized by 42 U.S.C. 9805, or
wholly-owned entities of Indian Tribes,
ANCs, NHOs, or CDCs are not consid-
ered affiliates of such entities.

(ii) Business concerns owned and con-
trolled by Indian Tribes, ANCs, NHOs,
CDCs, or wholly-owned entities of In-
dian Tribes, ANCs, NHOs, or CDCs are
not considered to be affiliated with
other concerns owned by these entities
because of their common ownership or
common management. In addition, af-
filiation will not be found based upon
the performance of common adminis-
trative services, such as bookkeeping
and payroll, so long as adequate pay-
ment is provided for those services. Af-
filiation may be found for other rea-
sons.

(3) Business concerns which are part
of an SBA approved pool of concerns
for a joint program of research and de-
velopment as authorized by the Small
Business Act are not affiliates of one
another because of the pool.

(4) Business concerns which lease em-
ployees from concerns primarily en-
gaged in leasing employees to other
businesses or which enter into a co-em-
ployer arrangement with a Profes-
sional Employer Organization (PEO)
are not affiliated with the leasing com-
pany or PEO solely on the basis of a
leasing agreement.

(5) For financial, management or
technical assistance under the Small
Business Investment Act of 1958, as
amended, (an applicant is not affiliated
with the investors listed in paragraphs
(b)(5) (i) through (vi) of this section.

(i) Venture capital operating compa-
nies, as defined in the U.S. Department
of Labor regulations found at 29 CFR
2510.3-101(d);

(ii) Employee benefit or pension
plans established and maintained by
the Federal government or any state,
or their political subdivisions, or any
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