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(b) If the DOT decisionmaker does
not act in the time period established
in paragraph (a) of this section:

(1) in the case of an application for a
certificate to engage in foreign air
transportation, the recommended deci-
sion shall be transmitted to the Presi-
dent of the United States under 49
U.S.C. 41307; or

(2) in the case of an application not
subject to review by the President of
the United States, the initial decision
shall become effective as the final
order of the Department.

(c) In the case of a certificate appli-
cation that has been processed under
§302.210(a)(1) or (5), the Department
will issue its final order within one
hundred eighty (180) days after the
order establishing further procedures.
If an applicant has failed to meet the
procedural schedule established by the
Department, the DOT decisionmaker
may, by notice, extend the due date for
a final decision for a period equal to
the period of delay caused by the appli-
cant.

Subpart C—Rules Applicable to
Exemption and Certain Other
Proceedings

§302.301 Applicability.

(a) This subpart sets forth the spe-
cific rules applicable to proceedings for
exemptions under sections 40109 and
41714 of the Statute, including the
granting of emergency exemptions, as
well as applications for frequency allo-
cations and other limited authority
under international agreements. Ex-
cept as modified by this subpart, the
provisions of subpart A of this part
apply.

(b) Proceedings for the issuance of
exemptions by regulation are subject

to the provisions governing rule-
making.
§302.302 Filing of applications.

(a) Except as provided in paragraphs
(b) and (c) of this section, applications
for exemption shall conform to the re-
quirements of §§302.3 and 302.4.

(b) Applications for exemption from
section 41101 or 41301 of the Statute (in-
cluding those that incorporate an ex-
emption from section 41504) that in-
volve ten (10) or fewer flights may be

§302.302

submitted to the U.S. Air Carrier Li-
censing Division or the Foreign Air
Carrier Licensing Division (as appro-
priate), Office of International Avia-
tion, on OST Form 4536. However, that
form may not be used for:

(1) Applications filed under section
40109(g) of the Statute;

(2) Applications by persons who do
not have either:

(i) An effective air carrier certificate
or foreign air carrier permit from the
Department, or

(ii) A properly completed application
for such a certificate or permit, and an
effective exemption from the Depart-
ment for operations similar to those
proposed;

(3) Successive applications for the
same or similar authority that would
total more than ten (10) flights; or

(4) Any other application for which
the Department decides the require-
ments of §§302.3 and 302.4 are more ap-
propriate. Upon a showing of good
cause, an application may be filed by
cablegram, telegram, facsimile, elec-
tronic mail (when available), or tele-
phone; all such telephonic requests
must be confirmed by written applica-
tion within three (3) business days of
the original request.

(c) Applications for exemption from
Chapter 415 of the Statute, from tariffs
(except for waivers filed under subpart
Q of part 221 of this chapter), or from
Department regulations concerning
tariffs may be submitted by letter.
Three copies of such applications shall
be sent to Department of Transpor-
tation Dockets. Upon a showing of
good cause, the application may also be
filed by cablegram, telegram, fac-
simile, electronic mail (when avail-
able), or telephone; all such requests
must be confirmed by written applica-
tion within three (3) business days of
the original request.

(d) Applications filed under para-
graph (a) of this section shall be dock-
eted and any additional documents
filed shall be identified by the assigned
docket number.

(e) Applications filed under para-
graph (b) or (c¢) of this section will nor-
mally not be docketed. The Depart-
ment may require such applications to
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be docketed if appropriate. The Depart-
ment will publish a notice of such ap-
plications in its Weekly List of Appli-
cations Filed.

§302.303 Contents of applications.

(a) Title. An application filed under
§302.302(a) shall be entitled ‘‘Applica-
tion for . . .”” (followed by the type of
authority request, e.g., exemption, fre-
quency allocation) and, where applica-
ble, shall state if the application in-
volves renewal and/or amendment of
existing exemption authority.

(b) Factual statement. Each applica-
tion shall state:

(1) The section(s) of the Statute or
the rule, regulation, term, condition,
or limitation from which the exemp-
tion is requested;

(2) The proposed effective date and
duration of the exemption;

(3) A description of how the applicant
proposes to exercise the authority (for
example, applications for exemption
from section 41101 or 41301 of the Stat-
ute should include at least: places to be
served; equipment types, capacity and
source; type and frequency or service;
and other operations that the proposed
service will connect with or support);
and

(4) Any other facts the applicant re-
lies upon to establish that the proposed
service will be consistent with the pub-
lic interest.

(c) Supporting evidence. (1) Each appli-
cation shall be accompanied by:

(i) A statement of economic data, or
other matters or information that the
applicant desires the Department to of-
ficially notice;

(ii) Affidavits, or statements under
penalty of 18 U.S.C. 1001, establishing
any other facts the applicant wants the
Department to rely upon; and

(iii) Information showing the appli-
cant is qualified to perform the pro-
posed services.

(2) In addition to the information re-
quired by paragraph (c)(1) of this sec-
tion, an application for exemption
from section 41101 or 41301 of the Stat-
ute (except exemptions under section
40109(g)) shall state whether the au-
thority sought is governed by a bilat-
eral agreement or by principles of com-
ity and reciprocity. Applications by
foreign carriers shall state whether the
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applicant’s homeland government
grants U.S. carriers authority similar
to that requested. If so, the application
shall state whether the fact of reci-
procity has been established by the De-
partment and cite the pertinent find-
ing. If the fact of reciprocity has not
been established by the Department,
the application shall include docu-
mentation to establish such reci-
procity.

(d) Emergency cabotage. Applications
under section 40109(g) of the Statute
shall, in addition to the information
required in paragraphs (b) and (c) of
this section, contain evidence showing
that:

(1) Because of an emergency created
by unusual circumstances not arising
in the normal course of business, traf-
fic in the markets requested cannot be
accommodated by air carriers holding
certificates under section 41102 of the
Statute;

(2) All possible efforts have been
made to accommodate the traffic by
using the resources of such air carriers
(including, for example, the use of for-
eign aircraft, or sections of foreign air-
craft, under lease or charter to such air
carriers, and the use of such air car-
riers’ reservation systems to the extent
practicable);

(3) The authority requested is nec-
essary to avoid unreasonable hardship
for the traffic in the market that can-
not be accommodated by air carriers;
and

(4) In any case where an inability to
accommodate traffic in a market re-
sults from a labor dispute, the grant of
the requested exemption will not result
in an unreasonable advantage to any
party in the dispute.

(e) Renewal applications. An applica-
tion requesting renewal of an exemp-
tion or other limited authority under
this subpart that is intended to invoke
the automatic extension provisions of 5
U.S.C. 558(c) shall comply with, and
contain the statements and informa-
tion required by part 377 of this chap-
ter.

(f) Record of service. An application
shall list the parties served as required
by §302.304.
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