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the Acquisition of a U.S. Business En-
terprise by, or Who Enters into a Joint
Venture With, a Foreign Person—to be
completed either by:

(i) A U.S. person—including, but not
limited to, an intermediary, a real es-
tate broker, business broker, and a bro-
kerage house—who assists or inter-
venes in the sale to, or purchase by, a
foreign person or a U.S. affiliate of a
foreign person, of a 10 percent or more
voting interest in a U.S. business en-
terprise, including real estate; or

(if) A U.S. person who enters into a
joint venture with a foreign person to
create a U.S. business enterprise.

A U.S. person is required to report only
when such a foreign involvement is
known; it is not incumbent upon the
U.S. person to ascertain the foreign
status of a person involved in an acqui-
sition unless the U.S. person has rea-
son to believe the acquiring party may
be a foreign person. If a U.S. person re-
quired to file a Form BE-14 files Form
BE-13 relating to the acquisition of the
U.S. business enterprise by a foreign
person, then Form BE-14 is not re-
quired.

Total Exemptions—(a) Residential real es-
tate held exclusively for personal use and
not for profitmaking purposes is not subject
to the reporting requirements. A residence
which is an owner’s primary residence that
is then leased by the owner while outside the
United States but which the owner intends
to reoccupy, is considered real estate held
for personal use. Ownership of residential
real estate by a corporation whose sole pur-
pose is to hold the real estate and where the
real estate is for the personal use of the indi-
vidual owner(s) of the corporation, is consid-
ered real estate for personal use.

(b) If the U.S. business enterprise acquired
has total assets of, or if the capitalization
(including loans from the joint venturers) of
the joint venture to be established is,
$3,000,000 or less, than no report is required,
provided the enterprise does not own 200
acres or more of U.S. land. (If it owns 200
acres or more of U.S. land, a report is re-
quired regardless of the value of total as-
sets.)

(5) BE-21—Survey of Foreign Direct
Investment in U.S. Business Enter-
prises Engaged in the Processing,
Packaging, or Wholesale Distribution
of Fish or Seafoods. Reporting consists
of:

(i) Form BE-21P—Ildentification
Questionnaire. A completed question-
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naire is required from (a) each U.S.
business enterprise that is a U.S. affil-
iate of a foreign person and that en-
gaged in the processing, packaging, or
wholesale distribution of fish or sea-
foods, and (b) any person to whom a
questionnaire is sent by BEA.

(if) Form BE-21A—Report for a U.S.
Business Enterprise that is a U.S. Affil-
iate of a Foreign Person. A completed
report is required from each U.S. busi-
ness enterprise that is a U.S. affiliate
of a foreign person and that engaged in
the processing, packaging, or wholesale
distribution of fish or seafoods.

(iii) Form BE-21B—Report for each
Establishment of a U.S. Business En-
terprise that is a U.S. Affiliate of a
Foreign Person. A completed report is
required for each establishment, of the
U.S. affiliate, that engaged in the proc-
essing, packaging, or wholesale dis-
tribution of fish or seafoods.

[42 FR 64315, Dec. 22, 1977; 43 FR 2169, Jan. 16,
1978, as amended at 44 FR 32586, June 6, 1979;
46 FR 23226, Apr. 24, 1981; 46 FR 60191, Dec. 9,
1981; 47 FR 13139, Mar. 29, 1982; 47 FR 14138,
Apr. 2, 1982; 49 FR 3174, Jan. 26, 1984; 52 FR
8446, Mar. 18, 1987; 53 FR 1016, Jan. 15, 1988; 53
FR 15198, Apr. 28, 1988; 54 FR 1352, Jan. 13,
1989; 58 FR 38290, July 16, 1993; 58 FR 53125,
Oct. 14, 1993; 63 FR 16892, Apr. 7, 1998; 64 FR
10389, Mar. 4, 1999; 68 FR 3813, Jan. 27, 2003; 68
FR 67940, Dec. 5, 2003]

§806.16 Rules and regulations for BE-
10, Benchmark Survey of U.S. Di-
rect Investment Abroad—2004.

A BE-10, Benchmark Survey of U.S.
Direct Investment Abroad will be con-
ducted covering 2004. All legal authori-
ties, provisions, definitions, and re-
quirements contained in §806.1 through
§806.13 and §806.14(a) through (d) are
applicable to this survey. Specific addi-
tional rules and regulations for the
BE-10 survey are given in paragraphs
(a) through (e) of this section. More de-
tailed instructions are given on the re-
port forms and instructions.

(a) Response required. A response is
required from persons subject to the re-
porting requirements of the BE-10,
Benchmark Survey of U.S. Direct In-
vestment Abroad—2004, contained in
this section, whether or not they are
contacted by BEA. Also, a person, or
their agent, that is contacted by BEA
about reporting in this survey, either
by sending them a report form or by
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written inquiry, must respond in writ-
ing pursuant to §806.4. This may be ac-
complished by:

(1) Certifying in writing, by the due
date of the survey, to the fact that the
person had no direct investment within
the purview of the reporting require-
ments of the BE-10 survey;

(2) Completing and returning the
“BE-10 Claim for Not Filing” by the
due date of the survey; or

(3) Filing the properly completed BE-
10 report (comprising Form BE-10A or
BE-10A BANK and Forms BE-10B(LF),
BE-10B(SF), BE-10B Mini and/or BE-
10B BANK) by May 31, 2005, or June 30,
2005, as required.

(b) Who must report. (1) A BE-10 re-
port is required of any U.S. person that
had a foreign affiliate—that is, that
had direct or indirect ownership or
control of at least 10 percent of the
voting stock of an incorporated foreign
business enterprise, or an equivalent
interest in an unincorporated foreign
business enterprise—at any time dur-
ing the U.S. person’s 2004 fiscal year.

(2) If the U.S. person had no foreign
affiliates during its 2004 fiscal year, a
“BE-10 Claim for Not Filing” must be
filed by the due date of the survey; no
other forms in the survey are required.
If the U.S. person had any foreign af-
filiates during its 2004 fiscal year, a
BE-10 report is required and the U.S.
person is a U.S. Reporter in this sur-
vey.

(3) Reports are required even if the
foreign business enterprise was estab-
lished, acquired, seized, liquidated,
sold, expropriated, or inactivated dur-
ing the U.S. person’s 2004 fiscal year.

(4) The amount and type of data re-
quired to be reported vary according to
the size of the U.S. Reporters or for-
eign affiliates, whether they are banks
or nonbanks, and, for foreign affiliates,
whether they are majority-owned or
minority-owned by U.S. direct inves-
tors. For purposes of the BE-10 survey,
a ‘““majority-owned’ foreign affiliate is
one in which the combined direct and
indirect ownership interest of all U.S.
parents of the foreign affiliate exceeds
50 percent; all other affiliates are re-
ferred to as ‘‘minority-owned” affili-
ates. In addition, a “bank’ is a busi-
ness entity engaged in deposit banking
or closely related functions, including
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commercial banks, Edge Act corpora-
tions, foreign branches and agencies of
U.S. banks whether or not they accept
deposits abroad, savings and loans, sav-
ings banks, bank holding companies,
and financial holding companies. Else-
where in this section, when “bank’ is
used, it refers to all such organiza-
tions.

(c) Forms for nonbank U.S. Reporters
and foreign affiliates—(1) Form BE-10A
(Report for nonbank U.S. Reporter). A
BE-10A report must be completed by a
U.S. Reporter that is not a bank. If the
U.S. Reporter is a corporation, Form
BE-10A is required to cover the fully
consolidated U.S. domestic business
enterprise. However, where a U.S. Re-
porter’s primary line of business is not
in banking (or related financial activi-
ties), but the Reporter also has owner-
ship in a bank, the bank, including all
of its domestic subsidiaries or units,
must file on the BE-10A BANK form
and the nonbanking U.S. operations
not owned by the bank must file on the
BE-10A.

(i) If for a nonbank U.S. Reporter any
one of the following three items—total
assets, sales or gross operating reve-
nues excluding sales taxes, or net in-
come after provision for U.S. income
taxes—was greater than $150 million
(positive or negative) at any time dur-
ing the Reporter’s 2004 fiscal year, the
U.S. Reporter must file a complete
Form BE-10A and, as applicable, a BE-
10A SUPPLEMENT A listing each, if
any, foreign affiliate that is exempt
from being reported on Form BE-
10B(LF), BE-10B(SF), BE-10B Mini, or
BE-10B BANK. It must also file a Form
BE-10B(LF), BE-10B(SF), BE-10B Mini,
or BE-10B BANK, as appropriate, for
each nonexempt foreign affiliate.

(ii) If for a nonbank U.S. Reporter
none of the three items listed in para-
graph (c)(1)(i) of this section was great-
er than $150 million (positive or nega-
tive) at any time during the Reporter’s
2004 fiscal year, the U.S. Reporter is re-
quired to file on Form BE-10A only cer-
tain items as designated on the form
and, as applicable, a BE-10A SUPPLE-
MENT A listing each, if any, foreign af-
filiate that is exempt from being re-

ported on Form BE-10B(LF), BE-
10B(SF), BE-10B Mini, or BE-10B
BANK. It must also file a Form BE-
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10B(LF), BE-10B(SF), BE-10B Mini, or
BE-10B BANK, as appropriate, for each
nonexempt foreign affiliate.

(2) Form BE-10B(LF), (SF), or Mini
(Report for nonbank foreign affiliate). (i)
A BE-10B(LF) (Long Form) must be
filed for each majority-owned nonbank
foreign affiliate of a nonbank U.S. Re-
porter, whether held directly or indi-
rectly, for which any one of the three
items—total assets, sales or gross oper-
ating revenues excluding sales taxes, or
net income after provision for foreign
income taxes—was greater than $150
million (positive or negative) at any
time during the affiliate’s 2004 fiscal
year.

(ii) A BE-10B(SF) (Short Form) must
be filed:

A) For each majority-owned
nonbank foreign affiliate of a nonbank
U.S. Reporter, whether held directly or
indirectly, for which any one of the
three items listed in paragraph (c)(2)(i)
of this section was greater than $25
million but for which none of these
items was greater than $150 million
(positive or negative), at any time dur-
ing the affiliate’s 2004 fiscal year, and

(B) For each minority-owned
nonbank foreign affiliate of a nonbank
U.S. Reporter, whether held directly or
indirectly, for which any one of the
three items listed in paragraph (c)(2)(i)
of this section was greater than $25
million (positive or negative), at any
time during the affiliate’s 2004 fiscal
year, and

(C) For each nonbank foreign affil-
iate of a U.S. bank Reporter, whether
held directly or indirectly, for which
any one of the three items listed in
paragraph (c)(2)(i) of this section was
greater than $25 million (positive or
negative), at any time during the affili-
ate’s 2004 fiscal year.

(iii) A BE-10B Mini must be filed for
each nonbank foreign affiliate, whether
held directly or indirectly, for which
any one of the three items listed in
paragraph (c)(2)(i) of this section was
greater than $10 million but for which
none of these items was greater than
$25 million (positive or negative), at
any time during the affiliate’s 2004 fis-
cal year.

(iv)  Notwithstanding paragraphs
©)(2)(1), (c)(2)(ii), and (c)(2)(iii) of this
section, a Form BE-10B(LF), (SF), or
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Mini must be filed for a foreign affil-
iate of the U.S. Reporter that owns an-
other nonexempt foreign affiliate of
that U.S. Reporter, even if the foreign
affiliate parent is otherwise exempt,
i.e., a Form BE-10B(LF), (SF), Mini, or
BANK must be filed for all affiliates
upward in a chain of ownership.

(d) Forms for U.S. Reporters and foreign
affiliates that are banks, bank holding
companies, or financial holding compa-
nies—(1) Form BE-10A BANK (Report for
a U.S. Reporter that is a bank). A BE-10A
BANK report must be completed by a
U.S. Reporter that is a bank. For pur-
poses of filing Form BE-10A BANK, the
U.S. Reporter is deemed to be the fully
consolidated U.S. domestic business en-
terprise and all required data on the
form shall be for the fully consolidated
domestic entity.

(i) If a U.S. bank had any foreign af-
filiates at any time during its 2004 fis-
cal year, whether a bank or nonbank
and whether held directly or indirectly,
for which any one of the three items—
total assets, sales or gross operating
revenues excluding sales taxes, or net
income after provision for foreign in-
come taxes—was greater than $10 mil-
lion (positive or negative) at any time
during the affiliate’s 2004 fiscal year,
the U.S. Reporter must file a Form BE-
10A BANK and, as applicable, a BE-10A
BANK SUPPLEMENT A listing each, if
any, foreign affiliate, whether bank or
nonbank, that is exempt from being re-
ported on Form BE-10B(SF), BE-10B
Mini, or BE-10B BANK. It must also
file a Form BE-10B(SF) or BE-10B Mini
for each nonexempt nonbank foreign
affiliate and a Form BE-10B BANK for
each nonexempt bank foreign affiliate.

(ii) If the U.S. bank Reporter had no
foreign affiliates for which any one of
the three items listed in paragraph
(d)(2)(i) of this section was greater than
$10 million (positive or negative) at
any time during the affiliate’s 2004 fis-
cal year, the U.S. Reporter must file a
Form BE-10A BANK and a BE-10A
BANK SUPPLEMENT A, listing all for-
eign affiliates exempt from being re-
ported on Form BE-10B(SF), BE-10B
Mini, or BE-10B BANK.

(2) Form BE-10B BANK (Report for a
foreign affiliate that is a bank). (i) A BE-
10B BANK report must be filed for each
foreign bank affiliate of a bank or
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nonbank U.S. Reporter, whether di-
rectly or indirectly held, for which any
one of the three items—total assets,
sales or gross operating revenues ex-
cluding sales taxes, or net income after
provision for foreign income taxes—
was greater than $10 million (positive
or negative) at any time during the af-
filiate’s 2004 fiscal year.

(i) Notwithstanding paragraph
(d)(3)(i) of this section, a Form BE-10B
BANK must be filed for a foreign bank
affiliate of the U.S. Reporter that owns
another nonexempt foreign affiliate of
that U.S. Reporter, even if the foreign
affiliate parent is otherwise exempt,
i.e., a Form BE-10B(LF), (SF), Mini, or
BANK must be filed for all affiliates
upward in a chain of ownership. How-
ever, a Form BE-10B BANK is not re-
quired to be filed for a foreign bank af-
filiate in which the U.S. Reporter holds
only an indirect ownership interest of
50 percent or less and that does not
own a reportable nonbank foreign affil-
iate, but the indirectly owned bank af-
filiate must be listed on the BE-10A
BANK SUPPLEMENT A.

(e) Due date. A fully completed and
certified BE-10 report comprising Form
BE-10A or 10A BANK and Form(s) BE-
10B(LF), (SF), Mini, or BANK (as re-
quired) is due to be filed with BEA not
later than May 31, 2005 for those U.S.
Reporters filing fewer than 50, and
June 30, 2005 for those U.S. Reporters
filing 50 or more, Forms BE-10B(LF),
(SF), Mini, or BANK.

[69 FR 70545, Dec. 7, 2004]

§806.17 Rules and regulations for BE-
12, Benchmark Survey of Foreign
Direct Investment in the United
States—2002

A BE-12, Benchmark Survey of For-
eign Direct Investment in the United
States will be conducted covering 2002.
All legal authorities, provisions, defini-
tions, and requirements contained in
§8806.1 through 806.13 and §806.15(a)
through (g) are applicable to this sur-
vey. Specific additional rules and regu-
lations for the BE-12 survey are given
in this section.

(a) Response required. A response is
required from persons subject to the re-
porting requirements of the BE-12,
Benchmark Survey of Foreign Direct
Investment in the United States—2002,
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contained in this section, whether or
not they are contacted by BEA. Also, a
person, or their agent, contacted by
BEA concerning their being subject to
reporting, either by sending them a re-
port form or by written inquiry, must
respond in writing pursuant to §806.4,
or electronically using BEA’s Auto-
mated Survey Transmission and Re-
trieval (ASTAR) system. This may be
accomplished by completing and re-
turning either Form BE-12(X) within 30
days of the date it was received, if
Form BE-12(LF), Form BE-12(SF), or
Form BE-12 Bank do not apply, or by
completing and returning Form BE-
12(LF), Form BE-12(SF), or Form BE-
12 Bank, whichever is applicable, by
May 31, 2003.

(b) Who must report. A BE-12 report is
required for each U.S. affiliate, i.e., for
each U.S. business enterprise in which
a foreign person (foreign parent) owned
or controlled, directly or indirectly, 10
percent or more of the voting securi-
ties if an incorporated U.S. business
enterprise, or an equivalent interest if
an unincorporated U.S. business enter-
prise, at the end of the business enter-
prise’s 2002 fiscal year. A report is re-
quired even though the foreign person’s
ownership interest in the U.S. business
enterprise may have been established
or acquired during the reporting pe-
riod. Beneficial, not record, ownership
is the basis of the reporting criteria.

(c) Forms to be filed. (1) Form BE-
12(LF)—Benchmark Survey of Foreign
Direct Investment in the United
States—2002 (Long Form) must be com-
pleted and filed by May 31, 2003, by
each U.S. business enterprise that was
a U.S. affiliate of a foreign person at
the end of its 2002 fiscal year and that
was majority-owned by one or more
foreign parents (a ‘‘majority-owned”
U.S. affiliate is one in which the com-
bined direct and indirect ownership in-
terest of all foreign parents of the U.S.
affiliate exceeds 50 percent), if:

(i) It is not a bank or a bank holding
company, and is not owned directly or
indirectly by a U.S. bank holding com-
pany, and

(ii) On a fully consolidated basis, or,
in the case of real estate investment,
on an aggregated basis, one or more of
the following three items for the U.S.
affiliate (not just the foreign parent’s



