
44 

15 CFR Ch. IX (1–1–06 Edition) § 904.105 

administrative decision and order of 
NOAA on the 30th day after service of 
the NOVA or on the last day of any 
delay period granted. 

(b) If a request for hearing is timely 
filed in accordance with § 904.102(e), the 
date of the final administrative deci-
sion is as provided in subpart C. 

§ 904.105 Payment of final assessment. 

(a) Respondent must make full pay-
ment of the civil penalty assessed with-
in 30 days of the date upon which the 
assessment becomes effective as the 
final administrative decision and order 
of NOAA under § 904.104 or subpart C. 
Payment must be made by mailing or 
delivering to NOAA at the address 
specified in the NOVA a check or 
money order made payable in United 
States currency in the amount of the 
assessment to the ‘‘Treasurer of the 
United States,’’ or as otherwise di-
rected. 

(b) Upon any failure to pay the civil 
penalty assessed, NOAA may request 
the Justice Department to recover the 
amount assessed in any appropriate 
district court of the United States, or 
may act under § 904.106. 

§ 904.106 Compromise of civil penalty. 

(a) NOAA, in its sole discretion, may 
compromise, modify, remit, or miti-
gate, with or without conditions, any 
civil penalty imposed, or which is sub-
ject to imposition, except as stated in 
paragraph (d) of this section. 

(b) The compromise authority of 
NOAA under this section is in addition 
to any similar authority provided in 
any applicable statute or regulation, 
and may be exercised either upon the 
initiative of NOAA or in response to a 
request by the alleged violator or other 
interested person. Any such request 
should be sent to Agency counsel at 
the address specified in the NOVA. 

(c) Neither the existence of the com-
promise authority of NOAA under this 
section nor NOAA’s exercise thereof at 
any time changes the date upon which 
an assessment is final or payable. 

(d) Exception. NOAA will not com-
promise, modify, or remit a civil pen-
alty imposed, or subject to imposition, 
under the Deep Seabed Hard Mineral 
Resources Act while an action to re-

view or recover the penalty is pending 
in a court of the United States. 

§ 904.107 Joint and several respond-
ents. 

(a) A NOVA may assess a civil pen-
alty against two or more respondents 
jointly and severally. Each respondent 
is liable for the entire penalty, but no 
more than the amount finally assessed 
may be collected from the respondents. 

(b) A hearing request by one respond-
ent is considered a request by the other 
respondents. Agency counsel, having 
received a hearing request from one re-
spondent, will send a copy of it to the 
other joint and several respondents in 
the case. 

(c) A decision by the Judge or the Ad-
ministrator after a hearing requested 
by one joint and several respondent is 
binding on all parties and on all other 
joint and several respondents, whether 
or not they entered an appearance. 

§ 904.108 Factors considered in assess-
ing penalties. 

(a) Factors to be taken into account 
in assessing a penalty, depending upon 
the statute in question, may include 
the nature, circumstances, extent, and 
gravity of the alleged violation; the re-
spondent’s degree of culpability, any 
history of prior offenses, and ability to 
pay; and such other matters as justice 
may require. NOAA will take into ac-
count a respondent’s ability to pay 
when assessing a civil penalty for a 
violation of any of the statutes NOAA 
administers. 

(b) NOAA may, in consideration of a 
respondent’s ability to pay, increase or 
decrease a penalty from an amount 
that would otherwise be warranted by 
the other relevant factors. A penalty 
may be increased if a respondent’s abil-
ity to pay is such that a higher penalty 
is necessary to deter future violations, 
or for commercial violators, to make a 
penalty more than a cost of doing busi-
ness. A penalty may be decreased if the 
respondent establishes that he or she is 
unable to pay an otherwise appropriate 
penalty amount. 

(c) Except as provided in paragraph 
(g) of this section, if a respondent as-
serts that a penalty should be reduced 
because of an inability to pay, the re-
spondent has the burden of proving 
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such inability by providing verifiable, 
complete, and accurate financial infor-
mation to NOAA. NOAA will not con-
sider a respondent’s inability to pay 
unless the respondent, upon request, 
submits such financial information as 
Agency counsel determines is adequate 
to evaluate the respondent’s financial 
condition. Depending on the cir-
cumstances of the case, Agency counsel 
may require the respondent to com-
plete a financial information request 
form, answer written interrogatories, 
or submit independent verification of 
his or her financial information. If the 
respondent does not submit the re-
quested financial information, he or 
she will be presumed to have the abil-
ity to pay the penalty. 

(d) Financial information relevant to 
a respondent’s ability to pay includes, 
but is not limited to, the value of re-
spondent’s cash and liquid assets, abil-
ity to borrow, net worth, liabilities, in-
come, prior and anticipated profits, ex-
pected cash flow, and the respondent’s 
ability to pay in installments over 
time. A respondent will be considered 
able to pay a penalty even if he or she 
must take such actions as pay in in-
stallments over time, borrow money, 
liquidate assets, or reorganize his or 
her business. NOAA’s consideration of 
a respondent’s ability to pay does not 
preclude an assessment of a penalty in 
an amount that would cause or con-
tribute to the bankruptcy or other dis-
continuation of the respondent’s busi-
ness. 

(e) Financial information regarding 
respondent’s ability to pay should be 
submitted to Agency counsel as soon 
after receipt of the NOVA as possible. 
If a respondent has requested a hearing 
on the offense alleged in the NOVA and 
wants his or her inability to pay con-
sidered in the initial decision of the 
Judge, verifiable financial information 
must be submitted to Agency counsel 
at least 15 days in advance of the hear-
ing. In deciding whether to submit 
such information, the respondent 
should keep in mind that the Judge 
may assess de novo a civil penalty ei-
ther greater or smaller than that as-
sessed in the NOVA. 

(f) Issues regarding ability to pay 
will not be considered in an adminis-
trative review of an initial decision if 

the financial information was not pre-
viously presented by the respondent to 
the Judge at the hearing. 

(g) Whenever a statute requires 
NOAA to take into consideration a re-
spondent’s ability to pay when assess-
ing a penalty, NOAA will take into 
consideration information available to 
it concerning a respondent’s ability to 
pay. In such case, the NOVA will ad-
vise, in accordance with section 904.102 
of this part, that respondent may seek 
to have the penalty amount modified 
by Agency counsel on the basis that he 
or she does not have the ability to pay 
the penalty assessed. A request to have 
the penalty amount modified on this 
basis must be made in accordance with 
§ 904.102 of this part and should be ac-
companied by supporting financial in-
formation. Agency counsel may re-
quest the respondent to submit such 
additional verifiable financial informa-
tion as Agency counsel determines is 
necessary to evaluate the respondent’s 
financial condition (such as by re-
sponding to a financial request form or 
written interrogatories, or by author-
izing independent verification of re-
spondent’s financial condition). A re-
spondent’s failure to provide the re-
quested information may serve as the 
basis for inferring that such informa-
tion would not have supported the re-
spondent’s assertion of inability to pay 
the penalty assessed in the NOVA If 
the respondent has requested a hearing 
on the offense alleged in the NOVA, the 
Agency must submit information on 
the respondent’s financial condition so 
that the Judge may consider that in-
formation, along with any other fac-
tors required to be considered, in the 
Judge’s de novo assessment of a pen-
alty. Agency counsel may obtain such 
financial information through dis-
covery procedures under § 904.240 of this 
part, or otherwise. A respondent’s re-
fusal or failure to respond to such dis-
covery requests may serve as the basis 
for inferring that such information 
would have been adverse to any claim 
by respondent of inability to pay the 
assessed penalty, or result in respond-
ent being barred from asserting finan-
cial hardship. 

[52 FR 10325, Mar. 31, 1987, as amended at 58 
FR 58485, Nov. 2, 1993] 
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