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(2) Hearing preparation: Materials. A 
party may not obtain discovery of ma-
terials prepared in anticipation of liti-
gation except upon a showing that the 
party seeking discovery has a substan-
tial need for the materials in prepara-
tion of his or her case, and is unable 
without undue hardship to obtain the 
substantial equivalent of the materials 
by other means. Mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party are not discoverable under 
this section. 

(3) Hearing preparation: Experts. A 
party may discover the substance of 
the facts and opinions to which an ex-
pert witness is expected to testify and 
a summary of the grounds for each 
opinion. A party may also discover 
facts known or opinions held by an ex-
pert consulted by another party in an-
ticipation of litigation but not ex-
pected to be called as a witness upon a 
showing of exceptional circumstances 
making it impracticable for the party 
seeking discovery to obtain such facts 
or opinions by other means. 

(f) Failure to comply. If a party fails to 
comply with any subpoena or order 
concerning discovery, the Judge may, 
in the interest of justice: 

(1) Infer that the admission, testi-
mony, documents, or other evidence 
would have been adverse to the party; 

(2) Rule that the matter or matters 
covered by the order or subpoena are 
established adversely to the party; 

(3) Rule that the party may not in-
troduce into evidence or otherwise rely 
upon, in support of any claim or de-
fense, testimony by such party, officer, 
or agent, or the documents or other 
evidence; 

(4) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld admission, testimony, docu-
ments, or other evidence would have 
shown; 

(5) Strike part or all of a pleading 
(except a request for hearing), a motion 
or other submission by the party, con-
cerning the matter or matters covered 
by the order or subpoena. 

[52 FR 10325, Mar. 31, 1987, as amended at 58 
FR 58486, Nov. 2, 1993; 61 FR 54731, Oct. 22, 
1996] 

§ 904.241 Depositions. 
(a) Notice. If a motion for deposition 

is granted, and unless otherwise or-
dered by the Judge, the party taking 
the deposition of any person must 
serve on that person, and each other 
party, written notice at least 15 days 
before the deposition would be taken 
(or 25 days if the deposition is to be 
taken outside the United States). The 
notice must state the name and ad-
dress of each person to be examined, 
the time and place where the examina-
tion would be held, the name and mail-
ing address of the person before whom 
the deposition would be taken, and the 
subject matter about which each per-
son would be examined. 

(b) Taking the deposition. Depositions 
may be taken before any officer au-
thorized to administer oaths by the law 
of the United States or of the place 
where the examination is to be held, or 
before a person appointed by the Judge. 
Each deponent will be sworn, and any 
party has the right to cross-examine. 
Objections are not waived by failure to 
make them during the deposition un-
less the ground of the objection is one 
that might have been removed if pre-
sented at that time. The deposition 
will be recorded, transcribed, signed by 
the deponent, unless waived, and cer-
tified by the officer before whom the 
deposition was taken. All transcription 
costs associated with the testimony of 
a deponent will be borne by the party 
seeking the deposition. Each party will 
bear its own expense for any copies of 
the transcript. See also § 904.252(c). 

(c) Alternative deposition methods. By 
order of the Judge, the parties may use 
other methods of deposing parties or 
witnesses, such as telephonic deposi-
tions or depositions upon written ques-
tions. Objections to the form of written 
questions are waived unless made with-
in five days of service of the questions. 

(d) Use of depositions at hearing. (1) At 
hearing any part or all of a deposition, 
so far as admissible under the rules of 
evidence applied as though the witness 
were then testifying, may be used 
against any party who was present or 
represented at the taking of the deposi-
tion, or had reasonable notice. 

(2) The deposition of a witness may 
be used by any party for any purpose if 
the Judge finds: 
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(i) That the witness is unable to at-
tend due to death, age, health, impris-
onment, disappearance or distance 
from the hearing site; or 

(ii) That exceptional circumstances 
make it desirable, in the interest of 
justice, to allow the deposition to be 
used. 

(3) If only part of a deposition is of-
fered in evidence by a party, any party 
may introduce any other part. 

§ 904.242 Interrogatories to parties. 
(a) Use at hearing. If ordered by the 

Judge, any party may serve upon any 
other party written interrogatories. 
Answers may be used at hearing in the 
same manner as depositions under 
§ 904.241(d). 

(b) Answers and objections. Answers 
and objections must be made in writing 
under oath, and reasons for the objec-
tions must be stated. Answers must be 
signed by the person making them and 
objections by the attorney making 
them. Unless otherwise ordered, an-
swers and objections must be served on 
all parties within 20 days after service 
of the interrogatories. 

(c) Option to produce records. Where 
the answer to an interrogatory may be 
ascertained from the records of the 
party upon whom the interrogatory is 
served, it is sufficent to specify such 
records and afford the party serving 
the interrogatories an opportunity to 
examine them. 

§ 904.243 Admissions. 
(a) Request. If ordered by the Judge, 

any party may serve on any other 
party a written request for admission 
of the truth of any relevant matter of 
fact set forth in the request, including 
the genuineness of any relevant docu-
ment described in the request. Copies 
of documents must be served with the 
request. Each matter of which an ad-
mission is requested must be sepa-
rately stated. 

(b) Response. Each matter is admitted 
unless a written answer or objection is 
served within 20 days of service of the 
request, or within such other time as 
the Judge may allow. The answering 
party must specifically admit or deny 
each matter, or state the reasons why 
he or she cannot truthfully admit or 
deny it. 

(c) Effect of admission. Any matter ad-
mitted is conclusively established un-
less the Judge on motion permits with-
drawal or amendment of it for good 
cause shown. 

§ 904.244 Production of documents and 
inspection. 

(a) Scope. If ordered by the Judge, 
any party may serve on any other 
party a request to produce a copy of 
any document or specifically des-
ignated category of documents, or to 
inspect, copy, photograph, or test any 
such document or tangible thing in the 
possession, custody, or control of the 
party upon whom the request is served. 

(b) Procedure. The request must set 
forth: 

(1) The items to be produced or in-
spected by item or by category, de-
scribed with reasonable particularity, 
and 

(2) A reasonable time, place, and 
manner for inspection. The party upon 
whom the request is served must serve 
within 20 days a response or objections, 
which must address each item or cat-
egory and include copies of the re-
quested documents. 

§ 904.245 Subpoenas. 

(a) In general. Subpoenas for the at-
tendance and testimony of witnesses 
and the production of documentary evi-
dence for the purpose of discovery or 
hearing may be issued as authorized by 
the statute under which the proceeding 
is conducted. 

(b) Timing. Applications for sub-
poenas must be submitted at least 10 
days before the scheduled hearing or 
deposition. 

(c) Motions to quash. Any person to 
whom a subpoena is directed or any 
party may move to quash or limit the 
subpoena within 10 days of its service 
or on or before the time specified for 
compliance, whichever is shorter. The 
Judge may quash or modify the sub-
poena. 

(d) Enforcement. In case of disobe-
dience to a subpoena, NOAA may re-
quest the Justice Department to in-
voke the aid of any court of the United 
States in requiring the attendance and 
testimony of witnesses and the produc-
tion of documentary evidence. 
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