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PART 905—USE IN ENFORCEMENT
PROCEEDINGS OF INFORMATION
COLLECTED BY VOLUNTARY FISH-
ERY DATA COLLECTORS
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AUTHORITY: 16 U.S.C. 1853(f).

SOURCE: 60 FR 39251, Aug. 2, 1995, unless
otherwise noted.

§905.1 Scope.

This part applies to the use, in en-
forcement proceedings conducted pur-
suant to the Magnuson Act, the
MMPA, and the ESA, of information
collected by voluntary fishery data col-
lectors.

§905.2 Definitions.

When used in this part:

Consenting owner means the owner,
operator, or crewmember of a vessel
carrying a voluntary fishery data col-
lector.

Enforcement proceeding means any ju-
dicial or administrative trial or hear-
ing, initiated for the purpose of impos-
ing any civil or criminal penalty au-
thorized under the Magnuson Act,
MMPA, or ESA, including but not lim-
ited to, any proceeding initiated to:
Impose a monetary penalty; modify,
sanction, suspend or revoke a lease, li-
cense or permit; secure forfeiture of
seized property; or incarcerate an indi-
vidual.

ESA means the Endangered Species
Act, as amended, 16 U.S.C. 1531 et seq.,
and implementing regulations.

Information means all observations,
data, statistics, photographs, film, or
recordings collected by a voluntary
fishery data collector for conservation
and management purposes, as defined
by the Magnuson Act, MMPA, or ESA,
while onboard the vessel of a con-
senting owner.

Magnuson Act means the Magnuson
Fishery Conservation and Management
Act, as amended, 16 U.S.C. 1801 et seq.,
and implementing regulations.

MMPA means the Marine Mammal
Protection Act, as amended, 16 U.S.C.
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1361 et seq., and implementing regula-
tions.

Secretary means the Secretary of
Commerce, the Secretary of the Inte-
rior, their chosen designees, or any
other Federal agency authorized to en-
force the provisions of the Magnuson
Act, MMPA, or ESA.

Vessel means any vessel as defined at
16 U.S.C. 1802(31).

Voluntary fishery data collector means:

(1) Any person, including an observer
or a sea sampler;

(2) Placed aboard a vessel by the Sec-
retary;

(3) For the purpose of collecting in-
formation; and

(4) Whose presence aboard that vessel
is not required by the Secretary pursu-
ant to provisions of the Magnuson Act,
MMPA, or ESA, or their implementing
regulations.

§905.3 Access to information.

Information collected by a voluntary
fishery data collector:

(@) Is subject to disclosure to both
the Secretary and the public, to the ex-
tent required or authorized by law; and

(b) Is subject to discovery by any
party to an enforcement proceeding, to
the extent required or authorized by
law.

§905.4 Use of information.

(a) Except as provided for in para-
graph (b) of this section, information
collected by a voluntary fishery data
collector may not be introduced by the
Secretary as evidence against any con-
senting owner that is a party to an en-
forcement proceeding.

(b) Provided that all applicable evi-
dentiary requirements are satisfied:

(1) Information collected by a vol-
untary fishery data collector may be
introduced in an enforcement pro-
ceeding by any party except the Sec-
retary;

(2) If information is introduced pur-
suant to paragraph (b)(1) of this sec-
tion, all information collected by a vol-
untary fishery data collector may be
introduced by any other party, includ-
ing the Secretary.

(¢) Independent evidence derived
from information collected by a vol-
untary fishery data collector may be
introduced by any party, including the



Nat’l Oceanic and Atmospheric Adm., Commerce

Secretary,
ceeding.

in an enforcement pro-

§905.5 Exceptions.

The provisions of this part shall not
apply in any enforcement proceeding
against a consenting owner that al-
leges the actual or attempted:

(a) Assault, intimidation, or harass-
ment (including sexual harassment) of
any person; or

(b) Impairment or interference with
the duties of a voluntary fishery data
collector.
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§908.1 Definitions.

As used in this part, terms shall have
the meaning ascribed in this section.

(a) Administrator. The Administrator
of the National Oceanic and Atmos-
pheric Administration.

(b) Person. Any individual, corpora-
tion, company, association, firm, part-
nership, society, joint stock company,
any State or local government or any
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agency thereof, or any other organiza-
tion, whether commercial or nonprofit,
except where acting solely as an em-
ployee, agent, or independent con-
tractor of the Federal government.

(c) Weather modification activity. Any
activity performed with the intention
of producing artificial changes in the
composition, behavior, or dynamics of
the atmosphere.

(d) United States. The several States,
the District of Columbia, the Common-
wealth of Puerto Rico, and any terri-
tory or insular possession of the United
States.

(e) Persons whose activities relate to
weather modification. Persons engaged
in weather modification activities or
engaged in the distribution or sale of
weather modification apparatus or ma-
terials known by them to be destined
for use in weather modification activi-
ties.

(f) Project. A related series of weather
modification activities having a com-
mon objective.

(g) Target area. The ground area with-
in which the effects of the weather
modification activity are expected to
be found.

(h) Control area. A preselected, un-
treated ground area used for compari-
son with a target area.

(i) Weather modification apparatus.
Any apparatus used with the intention
of producing artificial changes in the
composition, behavior, or dynamics of
the atmosphere. For example: Seeding
generators, propane devices, flares,
rockets, artillery projectiles, jet en-
gines, etc.

() Sponsor. The primary person for
whom the weather modification activ-
ity is performed.

(k) Operator. The person who is pri-
marily responsible for carrying out the
weather modification activity.

[41 FR 23394, June 10, 1976, as amended at 46
FR 32233, June 22, 1981]

§908.2 Persons subject to reporting.

Any person engaged or intending to
engage in any weather modification ac-
tivity in the United States shall be
subject to the reporting provisions of
this part.



