§990.45

(2) Trustee authority to proceed with
the assessment;

(3) Natural resources and services
that are, or are likely to be, injured as
a result of the incident;

(4) Potential restoration actions rel-
evant to the expected injuries; and

(5) If determined at the time, poten-
tial assessment procedures to evaluate
the injuries and define the appropriate
type and scale of restoration for the in-
jured natural resources and services.

(c) Public availability of the notice.
Trustees must make a copy of the No-
tice of Intent to Conduct Restoration
Planning publicly available. The means
by which the notice is made publicly
available and whether public com-
ments are solicited on the notice will
depend on the nature and extent of the
incident and various information re-
quirements, and is left to the discre-
tion of the trustees.

(d) Delivery of the notice to the respon-
sible parties. Trustees must send a copy
of the notice to the responsible parties,
to the extent known, in such a way as
will establish the date of receipt, and
invite responsible parties’ participa-
tion in the conduct of restoration plan-
ning. Consistent with §990.14(c) of this
part, the determination of the timing,
nature, and extent of responsible party
participation will be determined by the
trustees on an incident-specific basis.

§990.45 Administrative record.

(a) If trustees decide to proceed with
restoration planning, they must open a
publicly available administrative
record to document the basis for their
decisions pertaining to restoration.
The administrative record should be
opened concurrently with the publica-
tion of the Notice of Intent to Conduct
Restoration Planning. Depending on
the nature and extent of the incident
and assessment, the administrative
record should include documents relied
upon during the assessment, such as:

(1) Any notice, draft and final res-
toration plans, and public comments;

(2) Any relevant data, investigation
reports, scientific studies, work plans,
quality assurance plans, and literature;
and

(3) Any agreements, not otherwise
privileged, among the participating
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trustees or with the responsible par-
ties.

(b) Federal trustees should maintain
the administrative record in a manner
consistent with the Administrative
Procedure Act, 5 U.S.C. 551-59, 701-06.

Subpart E—Restoration Planning
Phase

§990.50 Purpose.

The purpose of this subpart is to pro-
vide a process by which trustees evalu-
ate and quantify potential injuries (in-
jury assessment), and use that infor-
mation to determine the need for and
scale of restoration actions (restora-
tion selection).

§990.51 Injury assessment—injury de-
termination.

(a) General. After issuing a Notice of
Intent to Conduct Restoration Plan-
ning under §990.44 of this part, trustees
must determine if injuries to natural
resources and/or services have resulted
from the incident.

(b) Determining injury. To make the
determination of injury, trustees must
evaluate if:

(1) The definition of injury has been
met, as defined in §990.30 of this part;
and

(2)(1) An injured natural resource has
been exposed to the discharged oil, and
a pathway can be established from the
discharge to the exposed natural re-
source; or

(if) An injury to a natural resource or
impairment of a natural resource serv-
ice has occurred as a result of response
actions or a substantial threat of a dis-
charge of oil.

(c) ldentifying injury. Trustees must
determine whether an injury has oc-
curred and, if so, identify the nature of
the injury. Potential categories of in-
jury include, but are not limited to, ad-
verse changes in: survival, growth, and
reproduction; health, physiology and
biological condition; behavior; commu-
nity composition; ecological processes
and functions; physical and chemical
habitat quality or structure; and public
services.

(d) Establishing exposure and pathway.
Except for injuries resulting from re-
sponse actions or incidents involving a
substantial threat of a discharge of oil,
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