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restoration objectives that are specific
to the injuries. These objectives should
clearly specify the desired outcome,
and the performance criteria by which
successful restoration will be judged.
Performance criteria may include
structural, functional, temporal, and/or
other demonstrable factors. Trustees
must, at a minimum, determine what
criteria will:

(i) Constitute success, such that re-
sponsible parties are relieved of respon-
sibility for further restoration actions;
or

(ii) Necessitate corrective actions in
order to comply with the terms of a
restoration plan or settlement agree-
ment.

(3) The monitoring component to the
Draft Restoration Plan should address
such factors as duration and frequency
of monitoring needed to gauge progress
and success, level of sampling needed
to detect success or the need for cor-
rective action, and whether monitoring
of a reference or control site is needed
to determine progress and success.
Reasonable monitoring and oversight
costs cover those activities necessary
to gauge the progress, performance,
and success of the restoration actions
developed under the plan.

(c) Public review and comment. The na-
ture of public review and comment on
the Draft and Final Restoration Plans
will depend on the nature of the inci-
dent and any applicable federal trustee
NEPA requirements, as described in
§§990.14(d) and 990.23 of this part.

(d) Final Restoration Plan. Trustees
must develop a Final Restoration Plan
that includes the information specified
in paragraph (a) of this section, re-
sponses to public comments, if applica-
ble, and an indication of any changes
made to the Draft Restoration Plan.

§990.56 Restoration selection—use of a
Regional Restoration Plan or exist-
ing restoration project.

(a) General. Trustees may consider
using a Regional Restoration Plan or
existing restoration project where such
a plan or project is determined to be
the preferred alternative among a
range of feasible restoration alter-
natives for an incident, as determined
under §990.54 of this part. Such plans or
projects must be capable of fulfilling
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OPA’s intent for the trustees to re-
store, rehabilitate, replace, or acquire
the equivalent of the injured natural
resources and services and compensate
for interim losses.

(b) Existing plans or projects—(1) Con-
siderations. Trustees may select a com-
ponent of a Regional Restoration Plan
or an existing restoration project as
the preferred alternative, provided that
the plan or project:

(i) Was developed with public review
and comment or is subject to public re-
view and comment under this part;

(ii) Will adequately compensate the
environment and public for injuries re-
sulting from the incident;

(iii) Addresses, and is currently rel-
evant to, the same or comparable nat-
ural resources and services as those
identified as having been injured; and

(iv) Allows for reasonable scaling rel-
ative to the incident.

(2) Demand. (i) If the conditions of
paragraph (b)(1) of this section are met,
the trustees must invite the respon-
sible parties to implement that compo-
nent of the Regional Restoration Plan
or existing restoration project, or ad-
vance to the trustees the trustees’ rea-
sonable estimate of the cost of imple-
menting that component of the Re-
gional Restoration Plan or existing
restoration project.

(ii) If the conditions of paragraph
(b)(1) of this section are met, but the
trustees determine that the scale of
the existing plan or project is greater
than the scale of compensation re-
quired by the incident, trustees may
only request funding from the respon-
sible parties equivalent to the scale of
the restoration determined to be appro-
priate for the incident of concern.
Trustees may pool such partial recov-
eries until adequate funding is avail-
able to successfully implement the ex-
isting plan or project.

(3) Notice of Intent To Use a Regional
Restoration Plan or Existing Restoration
Project. If trustees intend to use an ap-
propriate component of a Regional Res-
toration Plan or existing restoration
project, they must prepare a Notice of
Intent to Use a Regional Restoration
Plan or Existing Restoration Project.
Trustees must make a copy of the no-
tice publicly available. The notice
must include, at a minimum:
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(i) A description of the nature, de-
gree, and spatial and temporal extent
of injuries; and

(ii) A description of the relevant
component of the Regional Restoration
Plan or existing restoration project;
and

(iii) An explanation of how the condi-
tions set forth in paragraph (b)(1) of
this section are met.

Subpart F—Restoration
Implementation Phase

§990.60 Purpose.

The purpose of this subpart is to pro-
vide a process for implementing res-
toration.

§990.61 Administrative record.

(a) Closing the administrative record for
restoration planning. Within a reason-
able time after the trustees have com-
pleted restoration planning, as pro-
vided in §8990.55 and 990.56 of this part,
they must close the administrative
record. Trustees may not add docu-
ments to the administrative record
once it is closed, except where such
documents:

(1) Are offered by interested parties
that did not receive actual or construc-
tive notice of the Draft Restoration
Plan and the opportunity to comment
on the plan;

(2) Do not duplicate information al-
ready contained in the administrative
record; and

(3) Raise significant issues regarding
the Final Restoration Plan.

(b) Opening an administrative record
for restoration implementation. Trustees
may open an administrative record for
implementation of restoration, as pro-
vided in §990.45 of this part. The costs
associated with the administrative
record are part of the costs of restora-
tion. Ordinarily, the administrative
record for implementation of restora-
tion should document, at a minimum,
all Restoration Implementation Phase
decisions, actions, and expenditures,
including any modifications made to
the Final Restoration Plan.

§990.62 Presenting a demand.

(a) General. After closing the admin-
istrative record for restoration plan-
ning, trustees must present a written

§990.62

demand to the responsible parties. De-
livery of the demand should be made in
a manner that establishes the date of
receipt by the responsible parties.

(b) When a Final Restoration Plan has
been developed. Except as provided in
paragraph (c) of this section and in
§990.14(c) of this part, the demand must
invite the responsible parties to either:

(1) Implement the Final Restoration
Plan subject to trustee oversight and
reimburse the trustees for their assess-
ment and oversight costs; or

(2) Advance to the trustees a speci-
fied sum representing all trustee direct
and indirect costs of assessment and
restoration, discounted as provided in
§990.63(a) of this part.

(c) Regional Restoration Plan or exist-
ing restoration project. When the trust-
ees use a Regional Restoration Plan or
an existing restoration project under
§990.56 of this part, the demand will in-
vite the responsible parties to imple-
ment a component of a Regional Res-
toration Plan or existing restoration
project, or advance the trustees’ esti-
mate of damages based on the scale of
the restoration determined to be appro-
priate for the incident of concern,
which may be the entire project or a
portion thereof.

(d) Response to demand. The respon-
sible parties must respond within nine-
ty (90) calendar days in writing by pay-
ing or providing binding assurance
they will reimburse trustees’ assess-
ment costs and implement the plan or
pay assessment costs and the trustees’
estimate of the costs of implementa-
tion.

(e) Additional contents of demand. The
demand must also include:

(1) Identification of the incident from
which the claim arises;

(2) Identification of the trustee(s) as-
serting the claim and a statement of
the statutory basis for trusteeship;

(3) A brief description of the injuries
for which the claim is being brought;

(4) An index to the administrative
record;

(5) The Final Restoration Plan or No-
tice of Intent to Use a Regional Res-
toration Plan or Existing Restoration
Project; and

(6) A request for reimbursement of:
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