Federal Trade Commission

Environmental Protection Agency as
described in 40 CFR 600.209-85 and ex-
pressed in miles-per-gallon, to the
nearest whole mile-per-gallon, as meas-
ured, reported, published, or accepted
by the U.S. Environmental Protection
Agency.

(d) Vehicle configuration. The unique
combination of automobile features, as
defined in 40 CFR 600.002-85(24).

(e) Estimated in-use fuel economy
range. The estimated range of city and
highway fuel economy of the particular
new automobile on which the label is
affixed, as determined in accordance
with procedures employed by the U.S.
Environmental Protection Agency as
described in 40 CFR 600.311 (for the ap-
propriate model year), and expressed in
miles-per-gallon, to the nearest whole
mile-per-gallon, as measured, reported
or accepted by the U.S. Environment
Protection Agency.

(f) Range of estimated fuel economy val-
ues for the class of new automobiles. The
estimated city and highway fuel econ-
omy values of the class of automobile
(e.g., compact) as determined by the
U.S. Environmental Protection Agency
pursuant to 40 CFR 600.315 (for the ap-
propriate model year) and expressed in
miles-per-gallon, to the nearest whole
mile-per-gallon.

[60 FR 56231, Nov. 8, 1995]

§259.2 Advertising disclosures.

(a) No manufacturer or dealer shall
make any express or implied represen-
tation in advertising concerning the
fuel economy of any new automobilel
unless such representation is accom-
panied by the following clear and con-
spicuous disclosures:

(1) If the advertisement makes:

(i) Both a city and a highway fuel
economy representation, both the ‘“‘es-
timated city mpg” and the ‘‘estimated
highway mpg’’ of such new auto-
mobile,2 must be disclosed;

1The Commission will regard as an express
or implied fuel economy representation one
which a reasonable consumer, upon consid-
ering the representation in the context of
the entire advertisement, would understand
as referring to the fuel economy performance
of the vehicle or vehicles advertised.

2For purposes of §259.2(a), the ‘“‘estimated
city mpg” and the ‘‘estimated highway mpg”’
must be those applicable to the specific
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(ii) A representation regarding only
city or only highway fuel economy,
only the corresponding EPA estimate
must be disclosed;3

(iii) A general fuel economy claim
without reference to either city or
highway, or if the representation refers
to any combined fuel economy number,
the ‘“‘estimated city mpg’’ must be dis-
closed; 4 and

(2) That the U.S. Environmental Pro-
tection Agency is the source of the
“estimated city mpg” and ‘‘estimated
highway mpg’’ and that the numbers
are estimates.?

(b) If an advertisement for a new
automobile cites:

(1) The ‘‘estimated in-use fuel econ-
omy range,”’ the advertisement must
state with equal prominence both the
upper and lower number of the range,
an explanation of the meaning of the
numbers (i.e., city mpg range or high-
way mpg range or both), and that the
U.S. Environmental Protection Agency
is the source of the figures.

(2) The “‘range of estimated fuel econ-
omy values for the class of new auto-
mobiles’ as a basis for comparing the
fuel economy of two or more auto-
mobiles, such comparison must be

nameplate being advertised. Fuel economy

estimates assigned to ‘‘unique nameplates’
(see 40 CFR 600.207-86(a)(2)) apply only to
such unique car lines. For example, if a man-
ufacturer has a model named the “XZA”
that has fuel economy estimates assigned to
it and a derivative model named the ‘‘Econo-
XZA” that has separate, higher fuel econ-
omy estimates assigned to it, these higher
numbers assigned to the ‘“‘Econo-XZA’ can-
not be used in advertisements for the
“XZA.’

3For example, if the representation clearly
refers only to highway fuel economy, only
the ‘“‘estimated highway mpg’ need be dis-
closed.

4Nothing in this section should be con-
strued as prohibiting disclosure of both the
city and highway estimates.

5The Commission will regard the following
as the minimum disclosure necessary to
comply with §259.2(a)(2), regardless of the
media in which the advertisement appears:
“EPA estimate(s).”

For television, if the estimated mpg ap-
pears in the video, the disclosure must ap-
pear in the video; if the estimated mpg is
audio, the disclosure must be audio.
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made to the same type of range (i.e.,
city or highway).6

(c) Fuel economy estimates derived
from a non-EPA test may be disclosed
provided that:

(1) The advertisement also discloses
the ‘“‘estimated city mpg’ and/or the
“estimated highway mpg,” as required
by §259.2(a), and the disclosure required
by §259.2(a), and gives the ‘‘estimated
city mpg”’ and/or the ‘‘estimated high-
way mpg’’ figure(s) substantially more
prominence than any other estimate;?
provided, however, for radio and tele-
vision advertisements in which any
other estimate is used only in the
audio, equal prominence must be given
the ‘“‘estimated city mpg’ and/or the
“estimated highway mpg’’ figure(s);8

6For example, an advertisement could not
state that ‘“‘according to EPA estimates new
automobiles in this class get as little as X
mpg (citing a figure from the city range)
while EPA estimates that this automobile
gets X + mpg (citing the EPA highway esti-
mates or a number from the EPA estimated
in-use fuel economy highway range for the
automobile).

7"The Commission will regard the following
as constituting ‘‘substantially more promi-
nence:”’

For television only: If the estimated city
and/or highway mpg and any other mileage
estimate(s) appear only in the visual portion,
the estimated city and/or highway mpg must
appear in numbers twice as large as those
used for any other estimate, and must re-
main on the screen at least as long as any
other estimate. If the estimated city and
highway mpg appear in the audio portion,
visual broadcast of any other estimate must
be accompanied by the simultaneous, at
least equally prominent, visual broadcast of
the estimated city and/or highway mpg.
Each visual estimated city and highway mpg
must be broadcast against a solid color back-
ground that contrasts easily with the color
used for the numbers when viewed on both
color and black and white television.

For print only: The estimated city and/or
highway mpg must appear in clearly legible
type at least twice as large as that used for
any other estimate. Alternatively, if the es-
timated city and highway mpg appear in
type of the same size as such other estimate,
they must be clearly legible and conspicu-
ously circled. The estimated city and high-
way mpg must appear against a solid color,
contrasting background. They may not ap-
pear in a footnote unless all references to
fuel economy appear in a footnote.

8The Commission will regard the following
as constituting equal prominence. For radio

16 CFR Ch. | (1-1-06 Edition)

(2) The source of the non-EPA test is
clearly and conspicuously identified;

(3) The driving conditions and vari-
ables simulated by the test which differ
from those used to measure the ‘‘esti-
mated city mpg’’ and/or the ‘‘estimated
highway mpg,” and which result in a
change in fuel economy, are clearly
and conspicuously disclosed.® Such con-
ditions and variables may include, but
are not limited to, road or dynamom-
eter test, average speed, range of speed,
hot or cold start, and temperature; and

(4) The advertisement clearly and
conspicuously discloses any distinc-
tions in ‘‘vehicle configuration” and
other equipment affecting mileage per-
formance (e.g., design or equipment
differences which distinguish sub-
configurations as defined by EPA) be-
tween the automobiles tested in the
non-EPA test and the EPA tests.

[60 FR 56231, Nov. 8, 1995]
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and television when any other estimate is

used in the audio: The estimated city and/or
highway mpg must be stated, either before
or after each disclosure of such other esti-
mate at least as audibly as such other esti-
mate.

9For dynamometer tests any difference be-
tween the EPA and non-EPA tests must be
disclosed. For in-use tests, the Commission
realizes that it is impossible to duplicate the
EPA test conditions, and that in-use tests
may be designed to simulate a particular
driving situation. It must be clear from the
context of the advertisement what driving
situation is being simulated (e.g., cold
weather driving, highway driving, heavy load
conditions). Furthermore, any driving or ve-
hicle condition must be disclosed if it is sig-
nificantly different from that which an ap-
preciable number of consumers (whose driv-
ing condition is being simulated) would ex-
pect to encounter.
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