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(4) Hearing Preparation: Experts. (i) A 
party may depose any person who has 
been identified as an expert whose 
opinions may be presented at trial. If a 
report from the expert is required 
under § 3.31(b)(3), the deposition shall 
not be conducted until after the report 
is provided. 

(A) A party may through interrog-
atories require any other party to iden-
tify each person whom the other party 
expects to call as an expert witness at 
hearing, to state the subject matter on 
which the expert is expected to testify, 
and to state the substance of the facts 
and opinions to which the expert is ex-
pected to testify and a summary of the 
grounds for each opinion. 

(B) Upon motion, the Administrative 
Law Judge may order further discovery 
by other means, subject to such re-
strictions as to scope as the Adminis-
trative Law Judge may deem appro-
priate. 

(ii) A party may discover facts 
known or opinions held by an expert 
who has been retained or specially em-
ployed by another party in anticipa-
tion of litigation or preparation for 
hearing and who is not expected to be 
called as a witness at hearing, only 
upon a showing of exceptional cir-
cumstances under which it is impracti-
cable for the party seeking discovery 
to obtain facts or opinions on the same 
subject by other means. 

(d) Protective orders; order to preserve 
evidence. (1) The Administrative Law 
Judge may deny discovery or make any 
order which justice requires to protect 
a party or other person from annoy-
ance, embarrassment, oppression, or 
undue burden or expense, or to prevent 
undue delay in the proceeding. Such an 
order may also be issued to preserve 
evidence upon a showing that there is 
substantial reason to believe that such 
evidence would not otherwise be avail-
able for presentation at the hearing. 

(2) [Reserved] 
(e) Supplementation of disclosures and 

responses. A party who has made an ini-
tial disclosure under § 3.31(b) or re-
sponded to a request for discovery with 
a disclosure or response is under a duty 
to supplement or correct the disclosure 
or response to include information 
thereafter acquired if ordered by the 

Administrative Law Judge or in the 
following circumstances: 

(1) A party is under a duty to supple-
ment at appropriate intervals its ini-
tial disclosures under § 3.31(b) if the 
party learns that in some material re-
spect the information disclosed is in-
complete or incorrect and if the addi-
tional or corrective information has 
not otherwise been made known to the 
other parties during the discovery 
process or in writing. 

(2) A party is under a duty season-
ably to amend a prior response to an 
interrogatory, request for production, 
or request for admission if the party 
learns that the response is in some ma-
terial respect incomplete or incorrect. 

(f) Stipulations. When approved by the 
Administrative Law Judge, the parties 
may by written stipulation (1) provide 
that depositions may be taken before 
any person, at any time or place, upon 
any notice, and in any manner and 
when so taken may be used like other 
depositions, and (2) modify the proce-
dures provided by these rules for other 
methods of discovery. 

(g) Ex parte rulings on applications for 
compulsory process. Applications for the 
issuance of subpoenas to compel testi-
mony at an adjudicative hearing pursu-
ant to § 3.34 may be made ex parte, and, 
if so made, such applications and rul-
ings thereon shall remain ex parte un-
less otherwise ordered by the Adminis-
trative Law Judge or the Commission. 

[43 FR 56864, Dec. 4, 1978, as amended at 50 
FR 53305, Dec. 31, 1985; 61 FR 50647, Sept. 26, 
1996; 66 FR 17628, Apr. 3, 2001; 66 FR 20527, 
Apr. 23, 2001] 

§ 3.32 Admissions. 
(a) At any time after thirty (30) days 

after issuance of complaint, or after 
publication of notice of an adjudicative 
hearing in a rulemaking proceeding 
under § 3.13, any party may serve on 
any other party a written request for 
admission of the truth of any matters 
relevant to the pending proceeding set 
forth in the request that relate to 
statements or opinions of fact or of the 
application of law to fact, including 
the genuineness of any documents de-
scribed in the request. Copies of docu-
ments shall be served with the request 
unless they have been or are otherwise 
furnished or are known to be, and in 
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the request are stated as being, in the 
possession of the other party. Each 
matter of which an admission is re-
quested shall be separately set forth. A 
copy of the request shall be filed with 
the Secretary. 

(b) The matter is admitted unless, 
within ten (10) days after service of the 
request, or within such shorter or 
longer time as the Administrative Law 
Judge may allow, the party to whom 
the request is directed serves upon the 
party requesting the admission, with a 
copy filed with the Secretary, a sworn 
written answer or objection addressed 
to the matter. If objection is made, the 
reasons therefor shall be stated. The 
answer shall specifically deny the mat-
ter or set forth in detail the reasons 
why the answering party cannot truth-
fully admit or deny the matter. A de-
nial shall fairly meet the substance of 
the requested admission, and when 
good faith requires that a party qualify 
its answer or deny only a part of the 
matter of which an admission is re-
quested, the party shall specify so 
much of it as is true and qualify or 
deny the remainder. An answering 
party may not give lack of information 
or knowledge as a reason for failure to 
admit or deny unless the party states 
that it has made reasonable inquiry 
and that the information known to or 
readily obtainable by the party is in-
sufficient to enable it to admit or deny. 
A party who considers that a matter of 
which an admission has been requested 
presents a genuine issue for trial may 
not, on that ground alone, object to the 
request; the party may deny the mat-
ter or set fourth reasons why the party 
cannot admit or deny it. 

(c) Any matter admitted under this 
rule is conclusively established unless 
the Administrative Law Judge on mo-
tion permits withdrawal or amendment 
of the admission. The Administrative 
Law Judge may permit withdrawal or 
amendment when the presentation of 
the merits of the proceeding will be 
subserved thereby and the party who 
obtained the admission fails to satisfy 
the Administrative Law Judge that 
withdrawal or amendment will preju-
dice him in maintaining his action or 
defense on the merits. Any admission 
made by a party under this rule is for 
the purpose of the pending proceeding 

only and is not an admission by him 
for any other purpose nor may it be 
used against him in any other pro-
ceeding. 

[43 FR 56865, Dec. 4, 1978, as amended at 50 
FR 53305, Dec. 31, 1985] 

§ 3.33 Depositions. 
(a) In general. Any party may take a 

deposition of a named person or of a 
person or persons described with rea-
sonable particularity, provided that 
such deposition is reasonably expected 
to yield information within the scope 
of discovery under § 3.31(c)(1). Such 
party may, by motion, obtain from the 
Administrative Law Judge an order to 
preserve relevant evidence upon a 
showing that there is substantial rea-
son to believe that such evidence would 
not otherwise be available for presen-
tation at the hearing. Depositions may 
be taken before any person having 
power to administer oaths, either 
under the law of the United States or 
of the state or other place in which the 
deposition is taken, who may be des-
ignated by the party seeking the depo-
sition, provided that such person shall 
have no interest in the outcome of the 
proceeding. The party seeking the dep-
osition shall serve upon each person 
whose deposition is sought and upon 
each party to the proceeding reason-
able notice in writing of the time and 
place at which it will be taken, and the 
name and address of each person or 
persons to be examined, if known, and 
if the name is not known, a description 
sufficient to identify them. The parties 
may stipulate in writing or the Admin-
istrative Law Judge may upon motion 
order that a deposition be taken by 
telephone or other remote electronic 
means. A deposition taken by such 
means is deemed taken at the place 
where the deponent is to answer ques-
tions. 

(b) [Reserved] 
(c) Notice to corporation or other orga-

nization. A party may name as the de-
ponent a public or private corporation, 
partnership, association, governmental 
agency other than the Federal Trade 
Commission, or any bureau or regional 
office to the Federal Trade Commis-
sion, and describe with reasonable par-
ticularity the matters on which exam-
ination is requested. The organization 
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