§3.38A

withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(5) Rule that a pleading, or part of a
pleading, or a motion or other submis-
sion by the party, concerning which
the order or subpoena was issued, be
stricken, or that a decision of the pro-
ceeding be rendered against the party,
or both.

(c) Any such action may be taken by
written or oral order issued in the
course of the proceeding or by inclu-
sion in an initial decision of the Ad-
ministrative Law Judge or an order or
opinion of the Commission. It shall be
the duty of parties to seek and Admin-
istrative Law Judges to grant such of
the foregoing means of relief or other
appropriate relief as may be sufficient
to compensate for withheld testimony,
documents, or other evidence. If in the
Administrative Law Judge’s opinion
such relief would not be sufficient, or
in instances where a nonparty fails to
comply with a subpoena or order, he
shall certify to the Commission a re-
quest that court enforcement of the
subpoena or order be sought.

[43 FR 56867, Dec. 4, 1978, as amended at 50
FR 53305, Dec. 31, 1985; 61 FR 50649, Sept. 26,
1996]

§3.38A Withholding requested mate-
rial.

(a) Any person withholding material
responsive to a subpoena issued pursu-
ant to §3.34, written interrogatories re-
quested pursuant to §3.35, a request for
production or access pursuant to §3.37,
or any other request for the production
of materials under this part, shall as-
sert a claim of privilege or any similar
claim not later than the date set for
production of the material. Such per-
son shall, if so directed in the subpoena
or other request for production, sub-
mit, together with such claim, a sched-
ule of the items withheld which states
individually as to each such item the
type, title, specific subject matter, and
date of the item; the names, addresses,
positions, and organizations of all au-
thors and recipients of the item; and
the specific grounds for claiming that
the item is privileged.

(b) A person withholding material for
reasons described in §3.38A(a) shall
comply with the requirements of that
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subsection in lieu of filing a motion to
limit or quash compulsory process.

(Sec. 5, 38 Stat. 719 as amended (15 U.S.C. 45))

[44 FR 54043, Sept. 18, 1979, as amended at 61
FR 50650, Sept. 26, 1996]

§3.39 Orders requiring witnesses to
testify or provide other information
and granting immunity.

(a) Where Commission complaint
counsel desire the issuance of an order
requiring a witness or deponent to tes-
tify or provide other information and
granting immunity under title 18, sec-
tion 6002, United States Code, Directors
and Assistant Directors of Bureaus and
Regional Directors and Assistant Re-
gional Directors of Commission Re-
gional Offices who supervise complaint
counsel responsible for presenting evi-
dence in support of the complaint are
authorized to determine:

(1) That the testimony or other infor-
mation sought from a witness or depo-
nent, or prospective witness or depo-
nent, may be necessary to the public
interest, and

(2) That such individual has refused
or is likely to refuse to testify or pro-
vide such information on the basis of
his privilege against self-incrimina-
tion; and to request, through the Com-
mission’s liaison officer, approval by
the Attorney General for the issuance
of such order. Upon receipt of approval
by the Attorney General (or his des-
ignee), the Administrative Law Judge
is authorized to issue an order requir-
ing the witness or deponent to testify
or provide other information and
granting immunity when the witness
or deponent has invoked his privilege
against self-incrimination and it can-
not be determined that such privilege
was improperly invoked.

(b) Requests by counsel other than
Commission complaint counsel for an
order requiring a witness to testify or
provide other information and granting
immunity under title 18, section 6002,
United States Code, may be made to
the Administrative Law Judge and
may be made er parte. When such re-
quests are made, the Administrative
Law Judge is authorized to determine:



