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ordered by the smokeless tobacco man-
ufacturer, or the date the objects or
materials are scheduled to be dissemi-
nated, provided that the production of
such materials or objects is carried out
in a manner consistent with customary
business practices.

(c) A plan for the rotation, display,
and dissemination of warning state-
ments in smokeless tobacco adver-
tising shall include a representative
sample of each of the three warning
statements required by the Act and
these regulations. This provision does
not require the submission of all adver-
tising for each brand marketed by a
manufacturer, packager, or importer of
smokeless tobacco products and shall
be deemed to be satisfied by submis-
sion of actual examples of different
types of advertising materials for var-
ious brands, prototypes of actual ad-
vertising materials, the warning state-
ment as it would appear in different
sizes of advertisements, or acetates or
other facsimiles for the warning state-
ment as it would appear in different
sizes of advertisements.

[61 FR 40015, Nov. 4, 1986. Redesignated and
amended at 56 FR 11662, 11663, Mar. 20, 1991;
58 FR 4874, Jan. 15, 1993; 61 FR 45886, Aug. 30,
1996]
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§308.1 Scope of regulations in this

part.

This rule implements titles IT and III
of the Telephone Disclosure and Dis-

16 CFR Ch. | (1-1-06 Edition)

pute Resolution Act of 1992, to be codi-
fied in relevant part at 15 U.S.C. 5711
14, 5721-24.

§308.2 Definitions.

(a) Bona fide educational service means
any pay-per-call service dedicated to
providing information or instruction
relating to education, subjects of aca-
demic study, or other related areas of
school study.

(b) Commission means the Federal
Trade Commission.

(c) Pay-per-call service has the mean-
ing provided in section 228 of the Com-
munications Act of 1934, 47 U.S.C. 228.1

(d) Person means any individual,
partnership, corporation, association,
government or governmental subdivi-
sion or agency, or other entity.

(e)(1) Presubscription or comparable ar-
rangement means a contractual agree-
ment in which

(i) The service provider clearly and
conspicuously discloses to the con-
sumer all material terms and condi-
tions associated with the use of the
service, including the service pro-
vider’s name and address, a business
telephone number which the consumer

1Section 228 of the Communications Act of

1934 states:

(1) The term pay-per-call services means any
service—

(A) In which any person provides or pur-
ports to provide—

(i) Audio information or audio entertain-
ment produced or packaged by such person;

(ii) Access to simultaneous voice conversa-
tion services; or

(iii) Any service, including the provision of
a product, the charges for which are assessed
on the basis of the completion of the call;

(B) For which the caller pays a per-call or
per-time-interval charge that is greater
than, or in addition to, the charge for trans-
mission of the call; and

(C) Which is accessed through use of a 900
telephone number or other prefix or area
code designated by the (Federal Communica-
tions) Commission in accordance with sub-
section (b)(5) (47 U.S.C. 228(b)(5)).

(2) Such term does not include directory
services provided by a common carrier or its
affiliate or by a local exchange carrier or its
affiliate, or any service the charge for which
is tariffed, or any service for which users are
assessed charges only after entering into a
presubcription or comparable arrangement
with the provider of such service.
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may use to obtain additional informa-
tion or to register a complaint, and the
rates for the service;

(ii) The service provider agrees to no-
tify the consumer of any future rate
changes;

(iii) The consumer agrees to utilize
the service on the terms and conditions
disclosed by the service provider; and

(iv) The service provider requires the
use of an identification number or
other means to prevent unauthorized
access to the service by nonsubscribers.

(2) Disclosure of a credit card or
charge card number, along with au-
thorization to bill that number, made
during the course of a call to a pay-per-
call service shall constitute a
presubscription or comparable arrange-
ment if the credit or charge card is
subject to the dispute resolution re-
quirements of the Fair Credit Billing
Act and the Truth in Lending Act, as
amended. No other action taken by the
consumer during the course of a call to
a pay-per-call service can be construed
as creating a presubscription or com-
parable arrangement.

(f) Program-length commercial means
any commercial or other advertise-
ment fifteen (15) minutes in length or
longer or intended to fill a television
or radio broadcasting or cablecasting
time slot of fifteen (15) minutes in
length or longer.

(g) Provider of pay-per-call services
means any person who sells or offers to
sell a pay-per-call service. A person
who provides only transmission serv-
ices or billing and collection services
shall not be considered a provider of
pay-per-call services.

(h) Reasonably understandable volume
means at an audible level that renders
the message intelligible to the receiv-
ing audience, and, in any event, at
least the same audible level as that
principally used in the advertisement
or the pay-per-call service.

(i) Service bureau means any person,
other than a common carrier, who pro-
vides, among other things, access to
telephone service and voice storage to
pay-per-call service providers.

(j) Slow and deliberate manner means
at a rate that renders the message in-
telligible to the receiving audience,
and, in any event, at a cadence or rate
no faster than that principally used in

§308.3

the advertisement or the pay-per-call
service.

(k) Sweepstakes, including games of
chance, means a game or promotional
mechanism that involves the elements
of a prize and chance and does not re-
quire consideration.

§308.3 Advertising of
services.

pay-per-call

(a) General requirements. The fol-
lowing requirements apply to disclo-
sures required in advertisements under
§§308.3 (b)—(d), and (f):

(1) The disclosures shall be made in
the same language as that principally
used in the advertisement.

(2) Television video and print disclo-
sures shall be of a color or shade that
readily contrasts with the background
of the advertisement.

(3) In print advertisements, disclo-
sures shall be parallel with the base of
the advertisement.

(4) Audio disclosures, whether in tele-
vision or radio, shall be delivered in a
slow and deliberate manner and in a
reasonably understandable volume.

(5) Nothing contrary to, inconsistent
with, or in mitigation of, the required
disclosures shall be used in any adver-
tisement in any medium; nor shall any
audio, video or print technique be used
that is likely to detract significantly
from the communication of the disclo-
sures.

(6) In any program-length commer-
cial, required disclosures shall be made
at least three times (unless more fre-
quent disclosure is otherwise required)
near the beginning, middle and end of
the commercial.

(b) Cost of the call. (1) The provider of
pay-per-call services shall clearly and
conspicuously disclose the cost of the
call, in Arabic numerals, in any adver-
tisement for the pay-per-call service,
as follows:

(i) If there is a flat fee for the call,
the advertisement shall state the total
cost of the call.

(ii) If the call is billed on a time-sen-
sitive basis, the advertisement shall
state the cost per minute and any min-
imum charges. If the length of the pro-
gram can be determined in advance,
the advertisement shall also state the
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