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(i) And the seller is a creditor, a copy
of a credit memorandum or the like or
an account statement reflecting the re-
moval or absence of any remaining
charge incurred as a result of the sale
from the buyer’s account;

(ii) And a third party is the creditor,
a copy of an appropriate credit memo-
randum or the like to the third party
creditor which will remove the charge
from the buyer’s account or a state-
ment from the seller acknowledging
the cancellation of the order and rep-
resenting that it has not taken any ac-
tion regarding the order which will re-
sult in a charge to the buyer’s account
with the third party;

(iii) And the buyer tendered partial
payment for the unshipped merchan-
dise in the form of cash, check or
money order, a return of the amount
tendered in the form of cash, check or
money order.

(f) Prompt refund shall mean:

(1) Where a refund is made pursuant
to paragraph (e) (1) or (2)(iii) of this
section, a refund sent to the buyer by
first class mail within seven (7) work-
ing days of the date on which the buy-
er’s right to refund vests under the pro-
visions of this part;

(2) Where a refund is made pursuant
to paragraph (e)(2) (i) or (ii) of this sec-
tion, a refund sent to the buyer by first
class mail within one (1) billing cycle
from the date on which the buyer’s
right to refund vests under the provi-
sions of this part.

(g) The time of solicitation of an order
shall mean that time when the seller
has:

(1) Mailed or otherwise disseminated
the solicitation to a prospective pur-
chaser,

(2) Made arrangements for an adver-
tisement containing the solicitation to
appear in a newspaper, magazine or the
like or on radio or television which
cannot be changed or cancelled without
incurring substantial expense, or

(3) Made arrangements for the print-
ing of a catalog, brochure or the like
which cannot be changed without in-
curring substantial expense, in which
the solicitation in question forms an
insubstantial part.

[68 FR 49121, Sept. 21, 1993, as amended at 60
FR 56950, Nov. 13, 1995]

16 CFR Ch. | (1-1-06 Edition)

§435.3 Limited applicability.

(a) This part shall not apply to:

(1) Subscriptions, such as magazine
sales, ordered for serial delivery, after
the initial shipment is made in compli-
ance with this part.

(2) Orders of seeds and growing
plants.

(3) Orders made on a collect-on-deliv-
ery (C.0.D.) basis.

(4) Transactions governed by the Fed-
eral Trade Commission’s Trade Regula-
tion Rule entitled ‘“Use of Negative Op-
tion Plans by Sellers in Commerce,’” 16
CFR part 425.

(b) By taking action in this area:

(1) The Federal Trade Commission
does not intend to preempt action in
the same area, which is not incon-
sistent with this part, by any State,
municipal, or other local government.
This part does not annul or diminish
any rights or remedies provided to con-
sumers by any State law, municipal or-
dinance, or other local regulation, in-
sofar as those rights or remedies are
equal to or greater than those provided
by this part. In addition, this part does
not supersede those provisions of any
State law, municipal ordinance, or
other local regulation which impose
obligations or liabilities upon sellers,
when sellers subject to this part are
not in compliance therewith.

(2) This part does supersede those
provisions of any State law, municipal
ordinance, or other local regulation
which are inconsistent with this part
to the extent that those provisions do
not provide a buyer with rights which
are equal to or greater than those
rights granted a buyer by this part.
This part also supersedes those provi-
sions of any State law, municipal ordi-
nance, or other local regulation requir-
ing that a buyer be notified of a right
which is the same as a right provided
by this part but requiring that a buyer
be given notice of this right in a lan-
guage, form, or manner which is dif-
ferent in any way from that required
by this part. In those instances where
any State law, municipal ordinance, or
other local regulation contains provi-
sions, some but not all of which are
partially or completely superseded by
this part, the provisions or portions of
those provisions which have not been
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superseded retain their full force and
effect.

(c) If any provision of this part, or its
application to any person, partnership,
corporation, act or practice is held in-
valid, the remainder of this part or the
application of the provision to any
other person, partnership, corporation,
act or practice shall not be affected
thereby.

§435.4 Effective date of the rule.

The original rule, which became ef-
fective 100 days after its promulgation
on October 22, 1975, remains in effect.
The amended rule, as set forth in this
part, becomes effective March 1, 1994.
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§436.1 The Rule.

In connection with the advertising,
offering, licensing, contracting, sale, or
other promotion in or affecting com-
merce, as ‘‘commerce’’ is defined in the
Federal Trade Commission Act, of any
franchise, or any relationship which is
represented either orally or in writing
to be a franchise, it is an unfair or de-
ceptive act or practice within the
meaning of section 5 of that Act for
any franchisor or franchise broker:

(a) To fail to furnish any prospective
franchisee with the following informa-
tion accurately, clearly, and concisely
stated, in a legible, written document
at the earlier of the ‘“‘time for making
of disclosures’ or the first ‘‘personal
meeting’’:

(1)(i) The official name and address
and principal place of business of the
franchisor, and of the parent firm or
holding company of the franchisor, if
any;
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(ii) The name under which the
franchisor is doing or intends to do
business; and

(iii) The trademarks, trade names,
service marks, advertising or other
commercial symbols (hereinafter col-
lectively referred to as ‘‘marks’’) which
identify the goods, commodities, or
services to be offered, sold, or distrib-
uted by the prospective franchisee, or
under which the prospective franchisee
will be operating.

(2) The business experience during
the past 5 years, stated individually, of
each of the franchisor’s current direc-
tors and executive officers (including,
and hereinafter to include, the chief
executive and chief operating officer,
financial, franchise marketing, train-
ing and service officers). With regard
to each person listed, those persons’
principal occupations and employers
must be included.

(3) The business experience of the
franchisor and the franchisor’s parent
firm (if any), including the length of
time each: (i) Has conducted a business
of the type to be operated by the
franchisee; (ii) has offered or sold a
franchise for such business; (iii) has
conducted a business or offered or sold
a franchise for a business (A) operating
under a name using any mark set forth
under paragraph (a)(1)(iii) of this sec-
tion, or (B) involving the sale, offering,
or distribution of goods, commodities,
or services which are identified by any
mark set forth wunder paragraph
(a)(1)(iii) of this section; and (iv) has
offered for sale or sold franchises in
other lines of business, together with a
description of such other lines of busi-
ness.

(4) A statement disclosing who, if
any, of the persons listed in paragraphs
(a) (2) and (3) of this section:

(i) Has, at any time during the pre-
vious seven fiscal years, been convicted
of a felony or pleaded nolo contendere
to a felony charge if the felony in-
volved fraud (including violation of
any franchise law, or unfair or decep-
tive practices law), embezzlement,
fraudulent conversion, misappropria-
tion of property, or restraint of trade;

(ii) Has, at any time during the pre-
vious seven fiscal years, been held lia-
ble in a civil action resulting in a final
judgment or has settled out of court
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