§213.3302

agency or other key appointed offi-
cials. Positions filled under this au-
thority are excepted from the competi-
tive service and constitute Schedule C.
Each position will be assigned a num-
ber from §213.3302 to §213.3999, or other
appropriate number, to be used by the
agency in recording appointments
made under that authorization.

(b) When requesting Schedule C ex-
ception, agencies must submit to OPM
a statement signed by the agency head
certifying that the position was not
created solely or primarily for the pur-
pose of detailing the incumbent to the
White House.

(c) The exception from the competi-
tive service for each position listed in
Schedule C by OPM is revoked imme-
diately upon the position becoming va-
cant. An agency shall notify OPM
within 3 working days after a Schedule
C position has been vacated.

[60 FR 35120, July 6, 1995]

§213.3302 Temporary transitional

Schedule C positions.

(a) An agency may establish tem-
porary transitional Schedule C posi-
tions necessary to assist a department
or agency head during the 1-year period
immediately following a change in
presidential administration, when a
new department or agency head has en-
tered on duty, or when a new depart-
ment or agency is created. These posi-
tions may be established only to meet
legitimate needs of the agency in car-
rying out its mission during the period
of transition associated with such
changeovers. They must be of a con-
fidential or policy-determining char-
acter and are subject to instructions
issued by OPM.

(b) The number of temporary transi-
tional Schedule C positions established
by an agency cannot exceed either 50
percent of the highest number of per-
manent Schedule C positions filled by
that agency at any time over the pre-
vious 5 years, or three positions,
whichever is higher. In the event a new
department or agency is created, the
number of temporary transitional posi-
tions should reasonable in light of the
size and program responsibility of that
department or agency. OPM may ap-
prove an increase in an agency’s quota
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to meet a critical need or in unusual
circumstances.

(¢) Individual appointments under
this authority may be made for 120
days, with one extension of an addi-
tional 120 days. They may be deemed
provisional appointments for purposes
of the regulations set out in parts 351,
831, 842, 870, and 890 of this chapter if
they meet the criteria set out in
§§316.401 and 316.403 of this chapter.

(d) An agency shall notify OPM with-
in 5 working days after a temporary
transitional Schedule C position has
been encumbered and within 3 working
days when it has been vacated. The
agency must also submit to OPM a
statement signed by the agency head
certifying that the position was not
created solely or primarily for the pur-
pose of detailing the incumbent to the
White House.

[60 FR 35120, July 6, 1995]
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Subpart A [Reserved]

Subpart B—General Provisions

§214.201 Definitions.

For the purposes of this part:

Agency, Senior Ezxecutive Service posi-
tion, career appointee, limited term ap-
pointee, limited emergency appointee, and
noncareer appointee have the meanings
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set forth in section 3132(a) of title 5,
United States Code.

Equivalent position as used in section
3132(a)(2) of title b5, United States Code,
means a position under any pay system
where the level of the duties and re-
sponsibilities of the position and the
rate of pay are comparable to that of a
position above GS-15 or at Executive
Level IVor V.

Senior Executive Service has the mean-
ing given that term by section 2101a of
title 5, United States Code, and in-
cludes all positions which meet the def-
inition in section 3132(a)(2) of title 5.

[46 FR 62414, Sept. 19, 1980, as amended at 56
FR 18661, Apr. 23, 1991]

§214.202 Authority to make
minations.

deter-

(a) Each agency is responsible for de-
termining, in accordance with Office of
Personnel Management guidelines,
which of its positions should be in-
cluded in the Senior Executive Service.

(b) Agency determinations may be re-
viewed by the Office of Personnel Man-
agement to ensure adherence with law
and regulation.

§214.203 Reporting requirements.

Agencies shall report such informa-
tion as may be requested by OPM relat-
ing to positions and employees in the
Senior Executive Service.

[60 FR 6385, Feb. 2, 1995]

§214.204 Interchange agreements.

(a) In accordance with 5 CFR 6.7,
OPM and any agency with an executive
personnel system essentially equiva-
lent to the Senior Executive Service
(SES) may, pursuant to legislative and
regulatory authorities, enter into an
agreement providing for the movement
of persons between the SES and the
other system. The agreement shall de-
fine the status and tenure that the per-
sons affected shall acquire upon the
movement.

(b) Persons eligible for movement
must be serving in permanent, con-
tinuing positions with career or career-
type appointments. They must meet
the qualifications requirements of any
position to which moved.

(c) An interchange agreement may be
discontinued by either party under
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§214.402

such conditions as provided in the
agreement.

[60 FR 6385, Feb. 2, 1995]

Subpart C—Exclusions

§214.301 Exclusions.

If not excluded from the Senior Exec-
utive Service by section 3132(a) (1) or
(2) of title 5, United States Code, an
agency, or unit thereof, may be ex-
cluded only under the provisions of sec-
tion 3132 (c¢) through (f) of title 5.

Subpart D—Types of Positions

§214.401 Types of positions.

There are two types of positions in
the Senior Executive Service:

(a) General positions, which may be
filled by a career, noncareer, limited
emergency, or limited term appointee.

(b) Career reserved positions, which
may be filled only by a career ap-
pointee.

§214.402 Career reserved positions.

(a) The head of each agency is re-
sponsible for designating career re-
served positions in accordance with the
regulations in this section.

(b) A position shall be designated as
a career reserved position if:

(1) The position (except a position in
the Executive Office of the President):

(i) Was under the Executive Sched-
ule, or the rate of basic pay was deter-
mined by reference to the Executive
Schedule, on October 12, 1978;

(ii) Was specifically required under
section 2102 of title 5, United States
Code, or otherwise required by law to
be in the competitive service; and

(iii) Entailed direct responsibility to
the public for the management or oper-
ation of particular government pro-
grams or functions; or

(2) The position must be filled by a
career appointee to ensure impar-
tiality, or the public’s confidence in
the impartiality, of the Government.

(c) The head of an agency shall use
the following criteria in determining
whether paragraph (b)(2) of this section
is applicable to an individual position:

(1) Career reserved positions include
positions the principal duties of which
involve day-to-day operations, without



