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as the position the employee last held 
in the agency. The employing agency 
determines the position under para-
graph (a)(1) (i), (ii), or (iii) of this sec-
tion to which the employee is entitled. 
Reduction-in-force procedures shall be 
applied where necessary in determining 
the position to which the employee has 
a right. In applying the reduction-in- 
force regulations, the applicant shall 
be considered an employee of the agen-
cy. 

(2) Extending the area. Responsibility 
for reemploying an applicant is nation- 
wide within the agency. If the appli-
cant is not placed under paragraph 
(a)(1) of this section, the agency must 
extend reemployment rights, based on 
the employee’s availability, for assign-
ment outside the competitive area. The 
employee is entitled to a position, for 
which qualified and eligible, at the 
same grade or level as the position last 
held in the agency. Where necessary, 
reduction-in-force procedures shall be 
applied in determining the position to 
which the employee has a right. The 
applicant shall be considered an em-
ployee for the purpose of applying the 
reduction-in-force regulations. 

(b) Employee option. Before the com-
petitive area is extended under para-
graph (a)(2) of this section, an em-
ployee who cannot be placed under 
paragraph (a)(1) of this section, in the 
competitive area at the same grade or 
level as the position last held is enti-
tled, if the employee elects, to reem-
ployment in a position at a lower grade 
or level identified under the same con-
ditions and procedures as paragraph 
(a)(1) of this section. 

(c) Agency option. At any stage in the 
process, the agency has the option to 
satisfy the employee’s right to reem-
ployment by offering a vacant position 
which, under reduction-in-force regula-
tions, is in accord with the employee’s 
rights. Also, with the employee’s con-
sent, right to reemployment can be 
met by placement in a vacant position, 
for which the employee is qualified ac-
cording to agency determination, and 
available, outside the organizational or 
geographic area of entitlement, either 
at the appropriate grade or at a grade 
other than the one to which entitled. 

(d) Reemployment to an SES position. 
When the employee’s right is to a posi-

tion in the SES, reemployment or re-
turn may be to any position in the SES 
for which the employee is qualified. 
The employee shall be returned at not 
less than the SES rate of basic pay as 
determined under 5 CFR part 534, sub-
part D at which the employee was 
being paid immediately before his or 
her transfer. 

(e) Basis for agency refusal to reemploy. 
An agency may refuse to reemploy 
when the employee was last separated 
from tribal employment for serious 
cause establishing unsuitability for re-
employment. 

(f) Basis for agency inability to reem-
ploy. An agency may find it is unable 
to reemploy in the event no position 
can be found under procedures in this 
section. 

[41 FR 27713, July 6, 1976, as amended at 51 
FR 25188, July 11, 1986] 

§ 352.707 Employee appeals to the 
Merit Systems Protection Board. 

(a) If an agency denies reemployment 
to a person claiming reemployment 
rights under this subpart, the agency 
shall inform the individual of that de-
nial and of the reasons therefor by a 
written notice. In the same notice, the 
agency shall inform the employee of 
the right to appeal to the Merit Sys-
tems Protection Board under the provi-
sions of the Board’s regulations. The 
agency shall comply with the provi-
sions of § 1201.21 of this title. 

(b) If an employee considers reem-
ployment to be not in accordance with 
this subpart, the employee is entitled 
to appeal to the Merit Systems Protec-
tion Board under the provisions of the 
Board’s regulations. 

(c) Refusal of a tribe to hire a Fed-
eral employee is not appealable to the 
Merit Systems Protection Board. 

[44 FR 48953, Aug. 21, 1979] 

Subpart H—Reemployment Rights 
Under the Taiwan Relations Act 

AUTHORITY: 22 U.S.C. 3310; E.O. 12143, 44 FR 
37191; Section 352.807 also issued under 22 
U.S.C. 3310; E.O. 12143, 45 FR 37452. 

SOURCE: 46 FR 8433, Jan. 27, 1981, unless 
otherwise noted. 
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§ 352.801 Purpose. 
This subpart governs reemployment 

rights authorized by section 11(a) (1) 
and (2) of the Taiwan Relations Act 
(Pub. L. 96–8) after service in the Amer-
ican Institute in Taiwan (AIT) under 
the Act. 

§ 352.802 Definitions. 
For the purposes of this subpart: 
Act refers to Taiwan Relations Act 

(Pub. L. 96–8). 
Competitive area is the same as de-

fined in § 351.402 of this title; 
Institute means the American Insti-

tute in Taiwan. 
Specified period of service shall be a pe-

riod of not more than 6 years. 

§ 352.803 Basic entitlement to reem-
ployment rights on leaving Federal 
employment. 

(a) This subpart applies to all execu-
tive agencies as defined in section 105 
of title 5, United States Code, the U.S. 
Postal Service, the Postal Rate Com-
mission, and to the employees thereof, 
and to those positions in the competi-
tive civil service and the employees oc-
cupying those positions. 

(b) The agency must give employees 
entitled to reemployment rights under 
this subpart written notice of these 
rights at the time of their separation. 

(c) Employees entitled. The following 
employees or former employees are 
granted reemployment rights subject 
to the conditions of this subpart, if 
they leave their Federal employment 
to be employed (on the date of incorpo-
ration of AIT or within 30 calendar 
days following separation from their 
agency) by the Institute for a specified 
period of service. 

(1) An employee serving in a competi-
tive position under a career or career- 
conditional appointment; 

(2) A non-temporary excepted service 
employee; or 

(3) An employee serving under a ca-
reer appointment in the Senior Execu-
tive Service. 

(d) Employees not entitled. The fol-
lowing employees are not entitled to 
reemployment rights under this sub-
part: 

(1) An employee who has received a 
notice of involuntary separation be-
cause of reduction in force, or other 

cause, not directly related to employ-
ment with the Institute under the Act; 

(2) An employee whose resignation 
has been accepted for reasons other 
than to accept employment with the 
Institute under this subpart; 

(3) An employee serving under a 
Schedule C excepted appointment; or 

(4) An employee serving under a non-
career, limited emergency, or limited 
term appointment in the Senior Execu-
tive Service. 

[46 FR 8433, Jan. 27, 1981, as amended at 57 
FR 10124, Mar. 24, 1992] 

§ 352.804 Maximum period of entitle-
ment to reemployment. 

Entitlement to reemployment termi-
nates at the end of 6 years and 30 days, 
following the date employment com-
mences in the Institute unless exer-
cised or otherwise terminated before 
that time as provided in this subpart. 

§ 352.805 Position to which entitled on 
reemployment. 

(a) Basic position entitlement. (1) On 
reemployment, an employee is entitled 
to be appointed to a position in the em-
ployee’s former or successor agency in 
the following order: 

(i) To the position last held in the 
former agency: 

(A) If that position has been identi-
fied for transfer to a different agency, 
reemployment rights must be exercised 
with the gaining agency. 

(B) If that position has been reclassi-
fied, the employee should be placed in 
the reclassified position; 

(ii) A position in the same competi-
tive level; or 

(iii) Another position for which oth-
erwise qualified at the same grade or 
level and in the same competitive area. 

(2) The employing agency determines 
under paragraph (a)(1) of this section the 
position to which the employee is entitled. 
Reduction-in-force procedures shall be 
applied when necessary in determining 
the position to which the employee has 
a right. In applying reduction-in-force 
procedures, the applicant shall be con-
sidered an employee of the agency. 

(3) Extending the area. Responsibility 
for reemploying an applicant is agen-
cywide. If the applicant is not placed 
under paragraph (a)(1) of this section, 
the agency must extend reemployment 
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