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Programs, the SFA shall be able to use
a common claim form with respect to
claims for reimbursement for meals
served under those programs. A final
Claim for Reimbursement shall be
postmarked and/or submitted to the
State agency, or FNSRO where applica-
ble, not later than 60 days following
the last day of the full month covered
by the claim. State agencies may es-
tablish shorter deadlines at their dis-
cretion. Claims not postmarked and/or
submitted within 60 days shall not be
paid with Program funds unless FNS
determines that an exception should be
granted. The State agency, or FNSRO
where applicable, shall promptly take
corrective action with respect to any
Claim for Reimbursement as deter-
mined necessary through its claim re-
view process or otherwise. In taking
such corrective action, State agencies
may make upward adjustments in Pro-
gram funds claimed on claims filed
within the 60 day deadline if such ad-
justments are completed within 90 days
of the last day of the claim month and
are reflected in the final Report of
School Program Operations (FNS-10)
for the claim month which is required
under §220.13(b)(2). Upward adjust-
ments in Program funds claimed which
are not reflected in the final FNS-10
for the claim month shall not be made
unless authorized by FNS. Downward
adjustments in Program funds claimed
shall always be made, without FNS au-
thorization, regardless of when it is de-
termined that such adjustments are
necessary.

(c) Where a school participates in
both the National School Lunch Pro-
gram and the School Breakfast Pro-
gram, the State agency or FNSRO,
where applicable, may authorize the
submission of one claim for reimburse-
ment to cover both programs.

(d) [Reserved]

(e) Notwithstanding any other provi-
sion of this section, the State agency,
or FNSRO where applicable, may ad-
vance funds available for the School
Breakfast Program to a School Food
Authority in an amount equal to the
reimbursement estimated for the total
number of breakfasts, including free
and reduced price breakfasts, to be
served to children for 1 month. The
State agency, or FNSRO where applica-
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ble, shall require School Food Authori-
ties who receive advances of funds
under the provisions of this paragraph
to make timely submissions of claims
for reimbursement on a monthly basis
and shall suspend advances of funds in
the absence of such timely submis-
sions. Following the receipt of claims
the State agency, or FNSRO where ap-
plicable, shall make such adjustments
as are necessary in such advances of
funds to insure that the total amount
of reimbursement received by a School
Food Authority for the fiscal year will
not exceed an amount equal to the
number of breakfasts, including free
and reduced price breakfast, served to
children times the respective rates of
reimbursement assigned by the State
agency, or FNSRO where applicable, in
accordance with §220.9.

(Title 1, Chapter I, Pub. L. 96-38, 93 Stat. 98
(42 U.S.C. 1776a); secs. 807 and 808, Pub. L. 97—
35, 95 Stat. 521-535, 42 U.S.C. 1772, 1784, 1760;
sec. 819, Pub. L. 97-35, 95 Stat. 533 (42 U.S.C.
1759a, 1773, 1757); Pub. L. 97-370, 96 Stat. 1806)

[32 FR 35, Jan. 5, 1967, as amended by Amdt.
9, 37 FR 9613, May 13, 1972; 40 FR 30924, July
24, 1975; 45 FR 82622, Dec. 16, 1980; 47 FR 31376,
July 20, 1982; 48 FR 40196, Sept. 6, 1983; Amdt.
49, 49 FR 18987, May 4, 1984; 64 FR 50742, Sept.
20, 1999]

§220.12 Competitive food services.

(a) State agencies and School Food
Authorities shall establish such rules
or regulations as are necessary to con-
trol the sale of foods in competition
with breakfasts served under the Pro-
gram. Such rules or regulations shall
prohibit the sale of foods of minimal
nutritional value, as listed in appendix
B of this part, in the food service areas
during the breakfast periods. The sale
of other competitive foods may, at the
discretion of the State agency and the
School Food Authority, be allowed in
the food service area during the break-
fast period only if all income from the
sale of such foods accrues to the ben-
efit of the nonprofit school food service
or the school or student organizations
approved by the school. State agencies
and School Food Authorities may im-
pose additional restrictions on the sale
of and income from all foods sold at
any time throughout schools partici-
pating in the School Breakfast Pro-
gram.
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(b)(1) Any person may submit a peti-
tion to FNS requesting that an indi-
vidual food be exempted from a cat-
egory of foods of minimal nutritional
value listed in appendix B. In the case
of artificially sweetened foods, the pe-
tition must include a statement of the
percent of RDI for the eight nutrients
listed in §220.2(i-1) that the food pro-
vides per serving and the petitioner’s
source of this information. In the case
of all other foods, the petition must in-
clude a statement of the percent of RDI
for the eight nutrients listed in
§220.2(i-1) that the food provides per
serving and per 100 calories and the pe-
titioner’s source of this information.
The Department will determine wheth-
er or not the individual food is a food
of minimal nutritional value as defined
§220.2(i-1), and will inform the peti-
tioner in writing of such determina-
tion, and the public by notice in the
FEDERAL REGISTER as indicated under
paragraph (b)(3) of this section. In de-
termining whether an individual food
is a food of minimal nutritional value,
discrete nutrients added to the food
will not be taken into account.

(2) Any person may submit a petition
to FNS requesting that foods in a par-
ticular category of foods be classified
as foods of minimal nutritional value
as defined in §220.2(i-1). The petition
must identify and define the food cat-
egory in easily understood language,
list examples of the foods contained in
the category and include a list which
the foods in that category usually con-
tain. If, upon review of the petition,
the Department determines that the
foods in that category should not be
classified as foods of minimal nutri-
tional value, the petitioner will be so
notified in writing. If upon review of
the petition, the Department deter-
mines that there is a substantial likeli-
hood that the foods in that category
should be classified as foods of minimal
nutritional value as defined in §220.2(i—
1), the Department shall at that time
inform the petitioner. In addition, the
Department shall publish a proposed
rule restricting the sale of the foods in
that category, setting forth the rea-
sons for this action, and soliciting pub-
lic comments. On the basis of com-
ments received within 60 days of publi-
cation of the proposed rule and other
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available information, the Department
will determine whether the nutrient
composition of the foods indicates that
the category should be classified as a
category of foods of minimal nutri-
tional value.

The petitioner shall be notified in writ-
ing and the public shall be notified of
the Department’s final determination
upon publication in the FEDERAL REG-
ISTER as indicated under section (b)(3)
of this section.

(3) By May 1 and November 1 of each
year, the Department shall amend ap-
pendix B to exclude those individual
foods identified under paragraph (b)(1)
of this section, and to include those
categories of foods identified under
paragraph (b)(2) of this section, Pro-
vided That there are necessary changes.

(Sec. 819, Pub. L. 97-35, 95 Stat. 533 (42 U.S.C.
1759a, 1773 and 1757))

[Amat. 32, 45 FR 6771, Jan. 29, 1980, as amend-
ed by Amdt. 34, 456 FR 76937, Nov. 21, 1980; 50
FR 20547, May 17, 1985; 59 FR 23614, May 6,
1994]

§220.13 Special
State agencies.

(a) [Reserved]

(a-1) Each State agency, or FNSRO
where applicable, shall require each
School Food Authority of a school par-
ticipating in the School Breakfast Pro-
gram to develop and file for approval a
free and reduced price policy statement
in accordance with paragraph (a) of
§220.7.

(b) Records and reports. (1) Each State
agency shall maintain Program records
as necessary to support the reimburse-
ment payments made to School Food
Authorities under §220.9 and the re-
ports submitted to FNS under
§220.13(b)(2). The records may be kept
in their original form or on microfilm,
and shall be retained for a period of
three years after the date of submis-
sion of the final Financial Status Re-
port for the fiscal year, except that if
audit findings have not been resolved,
the records shall be retained beyond
the three-year period as long as re-
quired for the resolution of the issues
raised by the audit.

(2) Each State agency shall submit to
FNS a final Report of School Program
Operations (FNS-10) for each month

responsibilities  of
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