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(iii) The dependent, as an individual,
is subject to removal pursuant to sec-
tion 237 of the Act, or any other provi-
sion of the Act.

[65 FR 56465, Sept. 19, 2000]
88§214.8-214.10 [Reserved]

§214.11 Alien victims of severe forms
of trafficking in persons.

(a) Definitions. The Service shall
apply the following definitions as pro-
vided in sections 103 and 107(e) of the
Trafficking Victims Protection Act
(TVPA) with due regard for the defini-
tions and application of these terms in
28 CFR part 1100 and the provisions of
chapter 77 of title 18, United States
Code:

Bona fide application means an appli-
cation for T-1 nonimmigrant status as
to which, after initial review, the Serv-
ice has determined that there appears
to be no instance of fraud in the appli-
cation, the application is complete,
properly filed, contains an LEA en-
dorsement or credible secondary evi-
dence, includes completed fingerprint
and background checks, and presents
prima facie evidence to show eligibility
for T nonimmigrant status, including
admissibility.

Child means a person described as
such in section 101(b)(1) of the Act.

Coercion means threats of serious
harm to or physical restraint against
any person; any scheme, plan, or pat-
tern intended to cause a person to be-
lieve that failure to perform an act
would result in serious harm to or
physical restraint against any person;
or the abuse or threatened abuse of the
legal process.

Commercial sex act means any sex act
on account of which anything of value
is given to or received by any person.

Debt bondage means the status or
condition of a debtor arising from a
pledge by the debtor of his or her per-
sonal services or of those of a person
under his or her control as a security
for debt, if the value of those services
as reasonably assessed is not applied
toward the liquidation of the debt or
the length and nature of those services
are not respectively limited and de-
fined.

Immediate family member means the
spouse or a child of a victim of a severe
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form of trafficking in persons, and, in
the case of a victim of a severe form of
trafficking in persons who is under 21
years of age, a parent of the victim.

Involuntary servitude means a condi-
tion of servitude induced by means of
any scheme, plan, or pattern intended
to cause a person to believe that, if the
person did not enter into or continue in
such condition, that person or another
person would suffer serious harm or
physical restraint; or the abuse or
threatened abuse of legal process. Ac-
cordingly, involuntary servitude in-
cludes ‘“‘a condition of servitude in
which the victim is forced to work for
the defendant by the use or threat of
physical restraint or physical injury,
or by the use or threat of coercion
through law or the legal process. This
definition encompasses those cases in
which the defendant holds the victim
in servitude by placing the victim in
fear of such physical restraint or in-
jury or legal coercion.” (United States
v. Kozminski, 487 U.S. 931, 952 (1988)).

Law Enforcement Agency (LEA) means
any Federal law enforcement agency
that has the responsibility and author-
ity for the detection, investigation, or
prosecution of severe forms of traf-
ficking in persons. LEAs include the
following components of the Depart-
ment of Justice: the United States At-
torneys’ Offices, the Civil Rights and
Criminal Divisions, the Federal Bureau
of Investigation (FBI), the Immigra-
tion and Naturalization Service (Serv-
ice), and the United States Marshals
Service. The Diplomatic Security Serv-
ice, Department of State, also is an
LEA.

Law Enforcement Agency (LEA) en-
dorsement means Supplement B, Dec-
laration of Law Enforcement Officer for
Victim of Trafficking in Persons of Form
1-914, Application for T Nonimmigrant
Status.

Peonage means a status or condition
of involuntary servitude based upon
real or alleged indebtedness.

Reasonable request for assistance
means a reasonable request made by a
law enforcement officer or prosecutor
to a victim of a severe form of traf-
ficking in persons to assist law enforce-
ment authorities in the investigation
or prosecution of the acts of trafficking
in persons. The “‘reasonableness’’ of the
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request depends on the totality of the
circumstances taking into account
general law enforcement and prosecu-
torial practices, the nature of the vic-
timization, and the specific cir-
cumstances of the victim, including
fear, severe traumatization (both men-
tal and physical), and the age and ma-
turity of young victims.

Severe forms of trafficking in persons
means sex trafficking in which a com-
mercial sex act is induced by force,
fraud, or coercion, or in which the per-
son induced to perform such act has
not attained 18 years of age; or the re-
cruitment, harboring, transportation,
provision, or obtaining of a person for
labor or services, through the use of
force, fraud, or coercion for the purpose
of subjection to involuntary servitude,
peonage, debt bondage, or slavery.

Sex trafficking means the recruit-
ment, harboring, transportation, provi-
sion, or obtaining of a person for the
purpose of a commercial sex act.

TVPA means the Trafficking Victims
Protection Act of 2000, Division A of
the VTVPA, Pub. L. 106-386.

United States means the continental
United States, Alaska, Hawaii, Puerto
Rico, Guam, and the United States Vir-
gin Islands.

Victim of a severe form of trafficking in
persons means an alien who is or has
been subject to a severe form of traf-
ficking in persons, as defined in section
103 of the VTVPA and in this section.

VTVPA means the Victims of Traf-
ficking and Violence Protection Act of
2000, Pub. L. 106-386.

(b) Eligibility. Under section
101(a)(15)(T)(i) of the Act, and subject
to section 214(n) of the Act, the Service
may classify an alien, if otherwise ad-
missible, as a T-1 nonimmigrant if the
alien demonstrates that he or she:

(1) Is or has been a victim of a severe
form of trafficking in persons;

(2) Is physically present in the United
States, American Samoa, or the Com-
monwealth of the Northern Mariana Is-
lands, or at a port-of-entry thereto, on
account of such trafficking in persons;

(3) Either:

(i) Has complied with any reasonable
request for assistance in the investiga-
tion or prosecution of acts of such traf-
ficking in persons, or

(ii) Is less than 15 years of age; and

§214.11

(4) Would suffer extreme hardship in-
volving unusual and severe harm upon
removal, as described in paragraph (i)
of this section.

(c) Aliens ineligible for T nonimmigrant
status. No alien, otherwise admissible,
shall be eligible to receive a T non-
immigrant status under section
101(a)(15)(T) of the Act if there is sub-
stantial reason to believe that the
alien has committed an act of a severe
form of trafficking in persons.

(d) Application procedures for T sta-
tus—(1) Filing an application. An appli-
cant seeking T nonimmigrant status
shall submit, by mail, a complete ap-
plication package containing Form I-
914, Application for T Nonimmigrant Sta-
tus, along with all necessary sup-
porting documentation, to the Service.

(2) Contents of the application package.
In addition to Form 1-914, an applica-
tion package must include the fol-
lowing:

(i) The proper fee for Form 1-914 as
provided in §103.7(b)(1) of this chapter,
or an application for a fee waiver as
provided in §103.7(c) of this chapter;

(ii) Three current photographs;

(iii) The fingerprint fee as provided
in §103.7(b)(1) of this chapter;

(iv) Evidence demonstrating that the
applicant is a victim of a severe form
of trafficking in persons as set forth in
paragraph (f) of this section;

(v) Evidence that the alien is phys-
ically present in the United States on
account of a severe form of trafficking
in persons as set forth in paragraph (g)
of this section;

(vi) Evidence that the applicant has
complied with any reasonable request
for assistance in the investigation or
prosecution of acts of severe forms of
trafficking in persons, as set forth in
paragraph (h) of this section, or has
not attained 15 years of age; and

(vii) Evidence that the applicant
would suffer extreme hardship involv-
ing unusual and severe harm if he or
she were removed from the United
States, as set forth in paragraph (i) of
this section.

(3) Evidentiary standards. The appli-
cant may submit any credible evidence
relevant to the essential elements of
the T nonimmigrant status. Original
documents or copies may be submitted
as set forth in §103.2(b)(4) and (b)(5) of
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this chapter. Any document containing
text in a foreign language shall be sub-
mitted in accordance with §103.2(b)(3)
of this chapter.

(4) Filing deadline in cases in which
victimization occurred prior to October 28,
2000. Victims of a severe form of traf-
ficking in persons whose victimization
occurred prior to October 28, 2000 must
file a completed application within one
(1) year of January 31, 2002 in order to
be eligible to receive T-1 non-
immigrant status. If the victimization
occurred prior to October 28, 2000, an
alien who was a child at the time he or
she was a victim of a severe form of
trafficking in persons must file a T sta-
tus application within one (1) year of
his or her 21st birthday, or one (1) year
of January 31, 2002, whichever is later.
For purposes of determining the filing
deadline, an act of severe form of traf-
ficking in persons will be deemed to
have occurred on the last day in which
an act constituting an element of a se-
vere form of trafficking in persons, as
defined in paragraph (a) of this section,
occurred. If the applicant misses the
deadline, he or she must show that ex-
ceptional circumstances prevented him
or her from filing in a timely manner.
Exceptional circumstances may in-
clude severe trauma, either psycho-
logical or physical, that prevented the
victim from applying within the allot-
ted time.

(5) Fingerprint procedure. All appli-
cants for T nonimmigrant status must
be fingerprinted for the purpose of con-
ducting a criminal background check
in accordance with the process and pro-
cedures described in §103.2(e) of this
chapter. After submitting an applica-
tion with fee to the Service, the appli-
cant will be notified of the proper time
and location to appear for
fingerprinting.

(6) Personal interview. After the filing
of an application for T nonimmigrant
status, the Service may require an ap-
plicant to participate in a personal
interview. The necessity of an inter-
view is to be determined solely by the
Service. All interviews will be con-
ducted in person at a Service-des-
ignated location. Every effort will be
made to schedule the interview in a lo-
cation convenient to the applicant.
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(7) Failure to appear for an interview or
failure to follow fingerprinting require-
ments. (i) Failure to appear for a sched-
uled interview without prior authoriza-
tion or to comply with fingerprint
processing requirements may result in
the denial of the application.

(i) Failure to appear shall be excused
if the notice of the interview or finger-
print appointment was not mailed to
the applicant’s current address and
such address had been provided to the
Service unless the Service determines
that the applicant received reasonable
notice of the appointment. The appli-
cant must notify the Service of any
change of address in accordance with
§265.1 of this chapter prior to the date
on which the notice of the interview or
fingerprint appointment was mailed to
the applicant.

(iii) Failure to appear at the inter-
view or fingerprint appointment may
be excused, at the discretion of the
Service, if the applicant promptly con-
tacts the Service and demonstrates
that such failure to appear was the re-
sult of exceptional circumstances.

(8) Aliens in pending immigration pro-
ceedings. Individuals who believe they
are victims of severe forms of traf-
ficking in persons and who are in pend-
ing immigration proceedings must in-
form the Service if they intend to
apply for T nonimmigrant status under
this section. With the concurrence of
Service counsel, a victim of a severe
form of trafficking in persons in pro-
ceedings before an immigration judge
or the Board of Immigration Appeals
(Board) may request that the pro-
ceedings be administratively closed (or
that a motion to reopen or motion to
reconsider be indefinitely continued) in
order to allow the alien to pursue an
application for T nonimmigrant status
with the Service. If the alien appears
eligible for T nonimmigrant status, the
immigration judge or the Board,
whichever has jurisdiction, may grant
such a request to administratively
close the proceeding or continue a mo-
tion to reopen or motion to reconsider
indefinitely. In the event the Service
finds an alien ineligible for T-1 non-
immigrant status, the Service may re-
commence proceedings that have been
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administratively closed by filing a mo-
tion to re-calendar with the immigra-
tion court or a motion to reinstate
with the Board. If the alien is in Serv-
ice custody pending the completion of
immigration proceedings, the Service
may continue to detain the alien until
a decision has been rendered on the ap-
plication. An alien who is in custody
and requests bond or a bond redeter-
mination will be governed by the provi-
sions of part 236 of this chapter.

(9) T applicants with final orders of ex-
clusion, deportation or removal. An alien
who is the subject of a final order is
not precluded from filing an applica-
tion for T-1 nonimmigrant status di-
rectly with the Service. The filing of
an application for T nonimmigrant sta-
tus has no effect on the Service’s exe-
cution of a final order, although the
alien may file a request for stay of re-
moval pursuant to §241.6(a) of this
chapter. However, if the Service subse-
quently determines, under the proce-
dures of this section, that the applica-
tion is bona fide, the Service will auto-
matically stay execution of the final
order of deportation, exclusion, or re-
moval, and the stay will remain in ef-
fect until a final decision is made on
the T-1 application. The time during
which such a stay is in effect shall not
be counted in determining the reason-
ableness of the duration of the alien’s
continued detention under the stand-
ards of §241.4 of this chapter. If the T-
1 application is denied, the stay of the
final order is deemed lifted as of the
date of such denial, without regard to
whether the alien appeals the decision.
If the Service grants an application for
T nonimmigrant status, the final order
shall be deemed canceled by operation
of law as of the date of the approval.

(e) Dissemination of information. In ap-
propriate cases, and in accordance with
Department of Justice policies, the
Service shall make information from
applications for T-1 nonimmigrant sta-
tus available to other Law Enforce-
ment Agencies (LEAs) with the author-
ity to detect, investigate, or prosecute
severe forms of trafficking in persons.
The Service shall coordinate with the
appropriate Department of Justice
component responsible for prosecution
in all cases where there is a current or
impending prosecution of any defend-
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ants who may be charged with severe
forms of trafficking in persons crimes
in connection with the victimization of
the applicant to ensure that the De-
partment of Justice component respon-
sible for prosecution has access to all
witness statements provided by the ap-
plicant in connection with the applica-
tion for T-1 nonimmigrant status, and
any other documents needed to facili-
tate investigation or prosecution of
such severe forms of trafficking in per-
sons offenses.

(f) Evidence demonstrating that the ap-
plicant is a victim of a severe form of traf-
ficking in persons. The applicant must
submit evidence that fully establishes
eligibility for each element of the T
nonimmigrant status to the satisfac-
tion of the Attorney General. First, an
alien must demonstrate that he or she
is a victim of a severe form of traf-
ficking in persons. The applicant may
satisfy this requirement either by sub-
mitting an LEA endorsement, by dem-
onstrating that the Service previously
has arranged for the alien’s continued
presence under 28 CFR 1100.35, or by
submitting sufficient credible sec-
ondary evidence, describing the nature
and scope of any force, fraud, or coer-
cion used against the victim (this
showing is not necessary if the person
induced to perform a commercial sex
act is under the age of 18). An applica-
tion must contain a statement by the
applicant describing the facts of his or
her victimization. In determining
whether an applicant is a victim of a
severe form of trafficking in persons,
the Service will consider all credible
and relevant evidence.

(1) Law Enforcement Agency endorse-
ment. An LEA endorsement is not re-
quired. However, if provided, it must be
submitted by an appropriate law en-
forcement official on Supplement B,
Declaration of Law Enforcement Officer
for Victim of Trafficking in Persons, of
Form 1-914. The LEA endorsement
must be filled out completely in ac-
cordance with the instructions con-
tained on the form and must attach the
results of any name or database in-
quiry performed. In order to provide
persuasive evidence, the LEA endorse-
ment must contain a description of the
victimization upon which the applica-
tion is based (including the dates the
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severe forms of trafficking in persons
and victimization occurred), and be
signed by a supervising official respon-
sible for the investigation or prosecu-
tion of severe forms of trafficking in
persons. The LEA endorsement must
address whether the victim had been
recruited, harbored, transported, pro-
vided, or obtained specifically for ei-
ther labor or services, or for the pur-
poses of a commercial sex act. The
traffickers must have used force, fraud,
or coercion to make the victim engage
in the intended labor or services, or
(for those 18 or older) the intended
commercial sex act. The situations in-
volving labor or services must rise to
the level of involuntary servitude, pe-
onage, debt bondage, or slavery. The
decision of whether or not to complete
an LEA endorsement for an applicant
shall be at the discretion of the LEA.

(2) Primary evidence of victim status.
The Service will consider an LEA en-
dorsement as primary evidence that
the applicant has been the victim of a
severe form of trafficking in persons
provided that the details contained in
the endorsement meet the definition of
a severe form of trafficking in persons
under this section. In the alternative,
documentation from the Service grant-
ing the applicant continued presence in
accordance with 28 CFR 1100.35 will be
considered as primary evidence that
the applicant has been the victim of a
severe form of trafficking in persons,
unless the Service has revoked the con-
tinued presence based on a determina-
tion that the applicant is not a victim
of a severe form of trafficking in per-
sons.

(3) Secondary evidence of victim status;
Affidavits. Credible secondary evidence
and affidavits may be submitted to ex-
plain the nonexistence or unavail-
ability of the primary evidence and to
otherwise establish the requirement
that the applicant be a victim of a se-
vere form of trafficking in persons. The
secondary evidence must include an
original statement by the applicant in-
dicating that he or she is a victim of a
severe form of trafficking in persons;
credible evidence of victimization and
cooperation, describing what the alien
has done to report the crime to an
LEA; and a statement indicating
whether similar records for the time
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and place of the crime are available.
The statement or evidence should dem-
onstrate that good faith attempts were
made to obtain the LEA endorsement,
including what efforts the applicant
undertook to accomplish these at-
tempts. Applicants are encouraged to
provide and document all credible evi-
dence, because there is no guarantee
that a particular piece of evidence will
result in a finding that the applicant
was a victim of a severe form of traf-
ficking in persons. If the applicant does
not submit an LEA endorsement, the
Service will proceed with the adjudica-
tion based on the secondary evidence
and affidavits submitted. A non-ex-
haustive list of secondary evidence in-
cludes trial transcripts, court docu-
ments, police reports, news articles,
and copies of reimbursement forms for
travel to and from court. In addition,
applicants may also submit their own
affidavit and the affidavits of other
witnesses. The determination of what
evidence is credible and the weight to
be given that evidence shall be within
the sole discretion of the Service.

(4) Obtaining an LEA endorsement. A
victim of a severe form of trafficking
in persons who does not have an LEA
endorsement should contact the LEA
to which the alien has provided assist-
ance to request an endorsement. If the
applicant has not had contact with an
LEA regarding the acts of severe forms
of trafficking in persons, the applicant
should promptly contact the nearest
Service or Federal Bureau of Investiga-
tion (FBI) field office or U.S. Attor-
neys’ Office to file a complaint, assist
in the investigation or prosecution of
acts of severe forms of trafficking in
persons, and request an LEA endorse-
ment. If the applicant was recently lib-
erated from the trafficking in persons
situation, the applicant should ask the
LEA for an endorsement. Alter-
natively, the applicant may contact
the Department of Justice, Civil Rights
Division, Trafficking in Persons and
Worker Exploitation Task Force com-
plaint hotline at 1-888-428-7581 to file a
complaint and be referred to an LEA.

(g) Physical presence on account of
trafficking in persons. The applicant
must establish that he or she is phys-
ically present in the United States,
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American Samoa, or the Common-
wealth of the Northern Mariana Is-
lands, or at a port-of-entry thereto on
account of such trafficking, and that
he or she is a victim of a severe form of
trafficking in persons that forms the
basis for the application. Specifically,
the physical presence requirement
reaches an alien who: is present be-
cause he or she is being subjected to a
severe form of trafficking in persons;
was recently liberated from a severe
form of trafficking in persons; or was
subject to severe forms of trafficking
in persons at some point in the past
and whose continuing presence in the
United States is directly related to the
original trafficking in persons.

(1) In general. The evidence and state-
ments included with the application
must state the date and place (if
known) and the manner and purpose (if
known) for which the applicant entered
the United States, American Samoa, or
the Commonwealth of the Northern
Mariana Islands, or a port-of-entry
thereto, and demonstrate that the ap-
plicant is present now on account of
the applicant’s victimization as de-
scribed in paragraph (f) of this section
and section 101(a)(15)(T)(i)(1) of the
Act.

(2) Opportunity to depart. If the alien
has escaped the traffickers before law
enforcement became involved in the
matter, he or she must show that he or
she did not have a clear chance to leave
the United States in the interim. The
Service will consider whether an appli-
cant had a clear chance to leave in
light of the individual applicant’s cir-
cumstances. Information relevant to
this determination may include, but is
not limited to, circumstances attrib-
utable to the trafficking in persons sit-
uation, such as trauma, injury, lack of
resources, or travel documents that
have been seized by the traffickers.
This determination may reach both
those who entered the United States
lawfully and those who entered with-
out being admitted or paroled. The
Service will consider all evidence pre-
sented to determine the physical pres-
ence requirement, including asking the
alien to answer questions on Form I-
914, about when he or she escaped from
the trafficker, what activities he or she
has undertaken since that time, includ-
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ing the steps he or she may have taken
to deal with the consequences of hav-
ing been trafficked, and the applicant’s
ability to leave the United States.

(3) Departure from the United States.
An alien who has voluntarily left (or
has been removed from) the United
States at any time after the act of a se-
vere form of trafficking in persons
shall be deemed not to be present in
the United States as a result of such
trafficking in persons unless the alien’s
reentry into the United States was the
result of the continued victimization of
the alien or a new incident of a severe
form of trafficking in persons described
in section 101(a)(15)(T)(i)(1) of the Act.

(h) Compliance with reasonable requests
from a law enforcement agency for assist-
ance in the investigation or prosecution.
Except as provided in paragraph (h)(3)
of this section, the applicant must sub-
mit evidence that fully establishes that
he or she has complied with any rea-
sonable request for assistance in the
investigation or prosecution of acts of
severe forms of trafficking in persons.
As provided in paragraph (h)(3) of this
section, if the victim of a severe form
of trafficking in persons is under age
15, he or she is not required to comply
with any reasonable request for assist-
ance in order to be eligible for T non-
immigrant status, but may cooperate
at his or her discretion.

(1) Primary evidence of compliance with
law enforcement requests. An LEA en-
dorsement describing the assistance
provided by the applicant is not re-
quired evidence. However, if an LEA
endorsement is provided as set forth in
paragraph (f)(1) of this section, it will
be considered primary evidence that
the applicant has complied with any
reasonable request in the investigation
or prosecution of the severe form of
trafficking in persons of which the ap-
plicant was a victim. If the Service has
reason to believe that the applicant
has not complied with any reasonable
request for assistance by the endorsing
LEA or other LEAs, the Service will
contact the LEA and both the Service
and the LEA will take all practical
steps to reach a resolution acceptable
to both agencies. The Service may, at
its discretion, interview the alien re-
garding the evidence for and against
the compliance, and allow the alien to
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submit additional evidence of such
compliance. If the Service determines
that the alien has not complied with
any reasonable request for assistance,
then the application will be denied, and
any approved application based on the
LEA endorsement will be revoked pur-
suant to this section.

(2) Secondary evidence of compliance
with law enforcement requests; Affidavits.
Credible secondary evidence and affida-
vits may be submitted to show the non-
existence or unavailability of the pri-
mary evidence and to otherwise estab-
lish the requirement that the applicant
comply with any reasonable request for
assistance in the investigation or pros-
ecution of that severe form of traf-
ficking in persons. The secondary evi-
dence must include an original state-
ment by the applicant that indicates
the reason the LEA endorsement does
not exist or is unavailable, and wheth-
er similar records documenting any as-
sistance provided by the applicant are
available. The statement or evidence
must show that an LEA that has re-
sponsibility and authority for the de-
tection, investigation, or prosecution
of severe forms of trafficking in per-
sons has information about such traf-
ficking in persons, that the victim has
complied with any reasonable request
for assistance in the investigation or
prosecution of such acts of trafficking,
and, if the victim did not report the
crime at the time, why the crime was
not previously reported. The statement
or evidence should demonstrate that
good faith attempts were made to ob-
tain the LEA endorsement, including
what efforts the applicant undertook
to accomplish these attempts. In addi-
tion, applicants may also submit their
own affidavit and the affidavits of
other witnesses. The determination of
what evidence is credible and the
weight to be given that evidence shall
be within the sole discretion of the
Service. Applicants are encouraged to
describe and document all applicable
factors, since there is no guarantee
that a particular reason will result in a
finding that the applicant has complied
with reasonable requests. An applicant
who never has had contact with an
LEA regarding the acts of severe forms
of trafficking in persons will not be eli-
gible for T-1 nonimmigrant status.
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(3) Exception for applicants under the
age of 15. Applicants under the age of 15
are not required to demonstrate com-
pliance with the requirement of any
reasonable request for assistance in the
investigation and prosecution of acts of
severe forms of trafficking in persons.
Applicants under the age of 15 must
provide evidence of their age. Primary
evidence that a victim of a severe form
of trafficking in persons has not yet
reached the age of 15 would be an offi-
cial copy of the alien’s birth certifi-
cate, a passport, or a certified medical
opinion. Secondary evidence regarding
the age of the applicant also may be
submitted in accordance with
§103.2(b)(2)(i) of this chapter. An appli-
cant under the age of 15 still must pro-
vide evidence demonstrating that he or
she satisfies the other necessary re-
quirements, including that he or she is
the victim of a severe form of traf-
ficking in persons and faces extreme
hardship involving unusual and severe
harm if removed from the United
States.

(i) Evidence of extreme hardship involv-
ing unusual and severe harm upon re-
moval. To be eligible for T-1 non-
immigrant status under section
101(a)(15)(T)(i) of the Act, an applicant
must demonstrate that removal from
the United States would subject the ap-
plicant to extreme hardship involving
unusual and severe harm.

(1) Standard. Extreme hardship in-
volving unusual and severe harm is a
higher standard than that of extreme
hardship as described in §240.58 of this
chapter. A finding of extreme hardship
involving unusual and severe harm
may not be based upon current or fu-
ture economic detriment, or the lack
of, or disruption to, social or economic
opportunities. Factors that may be
considered in evaluating whether re-
moval would result in extreme hard-
ship involving unusual and severe harm
should take into account both tradi-
tional extreme hardship factors and
those factors associated with having
been a victim of a severe form of traf-
ficking in persons. These factors in-
clude, but are not limited to, the fol-
lowing:

(i) The age and personal
cumstances of the applicant;

cir-
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(ii) Serious physical or mental illness
of the applicant that necessitates med-
ical or psychological attention not rea-
sonably available in the foreign coun-
try;

(iii) The nature and extent of the
physical and psychological con-
sequences of severe forms of trafficking
in persons;

(iv) The impact of the loss of access
to the United States courts and the
criminal justice system for purposes
relating to the incident of severe forms
of trafficking in persons or other
crimes perpetrated against the appli-
cant, including criminal and civil re-
dress for acts of trafficking in persons,
criminal prosecution, restitution, and
protection;

(v) The reasonable expectation that
the existence of laws, social practices,
or customs in the foreign country to
which the applicant would be returned
would penalize the applicant severely
for having been the victim of a severe
form of trafficking in persons;

(vi) The likelihood of re-victimiza-
tion and the need, ability, or willing-
ness of foreign authorities to protect
the applicant;

(vii) The likelihood that the traf-
ficker in persons or others acting on
behalf of the trafficker in the foreign
country would severely harm the appli-
cant; and

(viii) The likelihood that the appli-
cant’s individual safety would be seri-
ously threatened by the existence of
civil unrest or armed conflict as dem-
onstrated by the designation of Tem-
porary Protected Status, under section
244 of the Act, or the granting of other
relevant protections.

(2) Evidence. An applicant is encour-
aged to describe and document all fac-
tors that may be relevant to his or her
case, since there is no guarantee that a
particular reason or reasons will result
in a finding that removal would cause
extreme hardship involving unusual
and severe harm to the applicant.
Hardship to persons other than the
alien victim of a severe form of traf-
ficking in persons cannot be considered
in determining whether an applicant
would suffer extreme hardship involv-
ing unusual and severe harm.

(3) Evaluation. The Service will evalu-
ate on a case-by-case basis, after a re-
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view of the evidence, whether the ap-
plicant has demonstrated extreme
hardship involving unusual or severe
harm. The Service will consider all
credible evidence submitted regarding
the nature and scope of the hardship
should the applicant be removed from
the United States, including evidence
of hardship arising from circumstances
surrounding the victimization as de-
scribed in section 101(a)(15)(T)(i)(1) of
the Act and any other circumstances.
In appropriate cases, the Service may
consider evidence from relevant coun-
try condition reports and any other
public or private sources of informa-
tion. The determination that extreme
hardship involving unusual or severe
harm to the alien exists is to be made
solely by the Service.

(J) Waiver of grounds of inadmissibility.
An application for a waiver of inadmis-
sibility under section 212(d)(13) or sec-
tion 212(d)(3) of the Act must be filed in
accordance with §212.16 of this chapter,
and submitted to the Service with the
completed application package.

(k) Bona fide application for T-1 non-
immigrant status—(1) Criteria. Once an
application is submitted to the Serv-
ice, the Service will conduct an initial
review to determine if the application
is a bona fide application for T non-
immigrant status. An application shall
be determined to be bona fide if, after
initial review, it is properly filed, there
appears to be no instance of fraud in
the application, the application is com-
plete (including the LEA endorsement
or other secondary evidence), the appli-
cation presents prima facie evidence of
each element to show eligibility for T-
1 nonimmigrant status, and the Service
has completed the necessary
fingerprinting and criminal back-
ground checks. If an alien is inadmis-
sible under section 212(a) of the Act,
the application will not be deemed to
be bona fide unless the only grounds of
inadmissibility are those under the cir-
cumstances described In  section
212(d)(13) of the Act, or unless the Serv-
ice has granted a waiver of inadmis-
sibility on any other grounds. All waiv-
ers are discretionary and require a re-
quest for a waiver. Under section
212(d)(13), an application can be bona
fide before the waiver is granted. This
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is not the case under other grounds of
inadmissibility.

(2) Determination by the Service. An
application for T-1 status under this
section will not be treated as a bona
fide application until the Service has
provided the notice described in para-
graph (k)(3) of this section. In the
event that an application is incom-
plete, the Service will request the addi-
tional information as provided in
§103.2(b)(8) of this chapter. If the appli-
cation is complete, but does not
present sufficient evidence to establish
prima facie eligibility for each required
element of T nonimmigrant status, the
Service will adjudicate the application
on the basis of the evidence presented,
in accordance with the procedures of
this section.

(3) Notice to alien. Once an application
is determined to be a bona fide applica-
tion for a T-1 nonimmigrant status,
the Service will provide written con-
firmation to the applicant.

(4) Stay of final order of exclusion, de-
portation, or removal. A determination
by the Service that an application for
T-1 nonimmigrant status is bona fide
automatically stays the execution of
any final order of exclusion, deporta-
tion, or removal. This stay shall re-
main in effect until there is a final de-
cision on the T application. The filing
of an application for T nonimmigrant
status does not stay the execution of a
final order unless the Service has de-
termined that the application is bona
fide. Neither an immigration judge nor
the Board of Immigration Appeals
(Board) has jurisdiction to adjudicate
an application for a stay of execution,
deportation, or removal order, on the
basis of the filing of an application for
T nonimmigrant status.

() Review and decision on applica-
tions—(1) De novo review. The Service
shall conduct a de novo review of all
evidence submitted and is not bound by
its previous factual determinations as
to any essential elements of the T non-
immigrant status application. Evi-
dence previously submitted for this and
other immigration benefits or relief
may be used by the Service in evalu-
ating the eligibility of an applicant for
T nonimmigrant status. However, the
Service will not be bound by its pre-
vious factual determinations as to any
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essential elements of the T classifica-
tion. The Service will determine, in its
sole discretion, the evidentiary value
of previously or concurrently sub-
mitted evidence.

(2) Burden of proof. At all stages of
the processing of an application for any
benefits under T nonimmigrant status,
the burden shall be on the applicant to
present to the Service evidence that
fully establishes eligibility for the de-
sired benefit.

(3) Decision. After completing its re-
view of the application, the Service
shall issue a written decision granting
or denying the application. If the Serv-
ice determines that the applicant has
met the requirements for T-1 non-
immigrant status, the Service shall
grant the application, subject to the
annual limitation as provided in para-
graph (m) of this section. Along with
the approval, the Service will include a
list of nongovernmental organizations
to which the applicant can refer re-
garding the alien’s options while in the
United States and resources available
to the alien.

(4) Work authorization. When the
Service grants an application for T-1
nonimmigrant status, the Service will
provide the alien with an Employment
Authorization Document incident to
that status, which shall extend concur-
rently with the duration of the alien’s
T-1 nonimmigrant status.

(m) Annual cap. In accordance with
section 214(n)(2) of the Act, the total
number of principal aliens issued T-1
nonimmigrant status may not exceed
5,000 in any fiscal year.

(1) Issuance of T-1 nonimmigrant sta-
tus. Once the cap is reached in any fis-
cal year, the Service will continue to
review and consider applications in the
order they are received. The Service
will determine if the applicants are eli-
gible for T-1 nonimmigrant status, but
will not issue T-1 nonimmigrant status
at that time. The revocation of an
alien’s T-1 status will have no effect on
the annual cap.

(2) Waiting list. All eligible applicants
who, due solely to the cap, are not
granted T-1 nonimmigrant status shall
be placed on a waiting list and will re-
ceive notice of such placement. While
on the waiting list, the applicant shall
maintain his or her current means to
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prevent removal (deferred action, pa-
role, or stay of removal) and any em-
ployment authorization, subject to any
limits imposed on that authorization.
Priority on the waiting list is deter-
mined by the date the application was
properly filed, with the oldest applica-
tions receiving the highest priority. As
new classifications become available in
subsequent years, the Service will issue
them to applicants on the waiting list,
in the order in which the applications
were properly filed, providing the ap-
plicant remains admissible. The Serv-
ice may require new fingerprint and
criminal history checks before issuing
an approval. After T-1 nonimmigrant
status has been issued to qualifying ap-
plicants on the waiting list, any re-
maining T-1 nonimmigrant numbers
will be issued to new qualifying appli-
cants in the order that the applications
were properly filed.

(n) [Reserved]

(0) Admission of the T-1 applicant’s im-
mediate family members—(1) Eligibility.
Subject to section 214(n) of the Act, an
alien who has applied for or been grant-
ed T-1 nonimmigrant status may apply
for admission of an immediate family
member, who is otherwise admissible
to the United States, in a T-2 (spouse)
or T-3 (child) derivative status (and, in
the case of a T-1 principal applicant
who is a child, a T-4 (parent) derivative
status), if accompanying or following
to join the principal alien. The appli-
cant must submit evidence sufficient
to demonstrate that:

(i) The alien for whom T-2, T-3, or T-
4 status is being sought is an imme-
diate family member of a T-1 non-
immigrant, as defined in paragraph (a)
of this section, and is otherwise eligi-
ble for that status; and

(if) The immediate family member or
the T-1 principal would suffer extreme
hardship, as described in paragraph
(0)(5) of this section, if the immediate
family member was not allowed to ac-
company or follow to join the principal
T-1 nonimmigrant.

(2) Filing procedures. A T-1 principal
may apply for T-2, T-3, or T-4 non-
immigrant status for an immediate
family member by submitting Form I-
914 and all necessary documentation by
mail, including Supplement A, to the
Service. The application for derivative

§214.11

T nonimmigrant status for eligible
family members can be filed on the
same application as the T-1 applica-
tion, or in a separate application filed
at a subsequent time.

(3) Contents of the application package
for an immediate family member. In addi-
tion to Form 1-914, an application for
T-2, T-3, or T-4 nonimmigrant status
must include the following:

(i) The proper fee for Form 1-914 as
provided in §103.7(b)(1) of this chapter,
or an application for a fee waiver as
provided in §103.7(c) of this chapter;

(ii) Three current photographs;

(iii) The fingerprint fee as provided
in §103.2(e) of this chapter for each im-
mediate family member;

(iv) Evidence demonstrating the rela-
tionship of an immediate family mem-
ber, as provided in paragraph (o)(4) of
this section; and

(v) Evidence demonstrating extreme
hardship as provided in paragraph (0)(5)
of this section.

(4) Relationship. The relationship
must exist at the time the application
for the T-1 nonimmigrant status was
filed, and must continue to exist at the
time of the application for T-2, T-3, or
T-4 status and at the time of the im-
mediate family member’s subsequent
admission to the United States. If the
T-1 principal alien proves that he or
she became the parent of a child after
the T-1 nonimmigrant status was filed,
the child shall be eligible to accom-
pany or follow to join the T-1 prin-
cipal.

(5) Evidence demonstrating extreme
hardship for immediate family members.
The application must demonstrate that
each alien for whom T-2, T-3, or T-4
status is being sought, or the principal
T-1 applicant, would suffer extreme
hardship if the immediate family mem-
ber was not admitted to the United
States or was removed from the United
States (if already present). When the
immediate family members are fol-
lowing to join the principal, the ex-
treme hardship must be substantially
different than the hardship generally
experienced by other residents of their
country of origin who are not victims
of a severe form of trafficking in per-
sons. The Service will consider all
credible evidence of extreme hardship
to the T-1 recipient or the individual
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immediate family members. The deter-
mination of the extreme hardship
claim will be evaluated on a case-by-
case basis, in accordance with the fac-
tors outlined in §240.58 of this chapter.
Applicants are encouraged to raise and
document all applicable factors, since
there is no guarantee that a particular
reason or reasons will result in a find-
ing of extreme hardship if the appli-
cant is not allowed to enter or remain
in the United States. In addition to
these factors, other factors that may
be considered in evaluating extreme
hardship include, but are not limited
to, the following:

(i) The need to provide financial sup-
port to the principal alien;

(ii) The need for family support for a
principal alien; or

(iii) The risk of serious harm, par-
ticularly bodily harm, to an immediate
family member from the perpetrators
of the severe forms of trafficking in
persons.

(6) Fingerprinting; interviews. The pro-
visions for fingerprinting and inter-
views in paragraphs (c)(5) through (c)(7)
of this section also are applicable to
applications for immediate family
members.

(7) Admissibility. If an alien is inad-
missible, an application for a waiver of
inadmissibility under section 212(d)(13)
or section 212(d)(3) of the Act must be
filed in accordance with §212.16 of this
chapter, and submitted to the Service
with the completed application pack-
age.

(8) Review and decision. After review-
ing the application under the standards
of paragraph (I) of this section, the
Service shall issue a written decision
granting or denying the application for
T-2, T-3, or T-4 status.

(9) Derivative grants. Individuals who
are granted T-2, T-3, or T-4 non-
immigrant status are not subject to an
annual cap. Applications for T-2, T-3,
or T-4 nonimmigrant status will not be
granted until a T-1 status has been
issued to the related principal alien.

(10) Employment authorization. An
alien granted T-2, T-3, or T-4 non-
immigrant status may apply for em-
ployment authorization by filing Form
1-765, Application for Employment Au-
thorization, with the appropriate fee or
an application for fee waiver, in ac-
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cordance with the instructions on, or
attached to, that form. For derivatives
in the United States, the Form 1-765
may be filed concurrently with the fil-
ing of the application for T-2, T-3, or
T-4 status or at any time thereafter. If
the application for employment au-
thorization is approved, the T-2, T-3, or
T-4 alien will be granted employment
authorization pursuant to
§274a.12(c)(25) of this chapter. Employ-
ment authorization will last for the
length of the duration of the T-1 non-
immigrant status.

(11) Aliens outside the United States.
When the Service approves an applica-
tion for a qualifying immediate family
member who is outside the United
States, the Service will notify the T-1
principal alien of such approval on
Form 1-797, Notice of Action. Form 1-914,
Supplement A, Supplemental Application
for Immediate Family Members of T-1 Re-
cipient, must be forwarded to the De-
partment of State for delivery to the
American Embassy or Consulate hav-
ing jurisdiction over the area in which
the T-1 recipient’s qualifying imme-
diate family member is located. The
supplemental form may be used by a
consular officer in determining the
alien’s eligibility for a T-2, T-3, or T-
4 visa, as appropriate.

(p) Duration of T nonimmigrant sta-
tus—(1) In general. An approved T non-
immigrant status shall expire after 3
years from the date of approval. The
status is not renewable. At the time an
alien is approved for T nonimmigrant
status, the Service shall notify the
alien that his or her nonimmigrant sta-
tus will expire in 3 years from the date
of the approval of the alien’s Form I-
914. The applicant shall immediately
notify the Service of any changes in
the applicant’s circumstances that
may affect eligibility under section
101(a)(15)(T)(i) of the Act and this sec-
tion.

(2) Information pertaining to adjust-
ment of status. The Service shall further
notify the alien of the requirement
that the T alien apply for adjustment
of status within the 90 days imme-
diately preceding the third anniversary
of the alien’s having been approved
such nonimmigrant status, and that
the failure to apply for adjustment of
status as set forth in section 245(l) of
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the Act will result in termination of
the alien’s T nonimmigrant status in
the United States at the end of the 3-
year period. If the alien properly files
for adjustment of status to that of a
person admitted for permanent resi-
dence within the 90-day period imme-
diately preceding the third anniversary
of the date of the approval of the
alien’s Form 1-914, the alien shall con-
tinue to be in a T nonimmigrant status
with all the rights, privileges, and re-
sponsibilities, including employment
authorization, provided to a person
possessing such status until such time
as a final decision is rendered on the
alien’s application for adjustment of
status.

(q) De novo review. The Service shall
conduct a de novo review of all evi-
dence submitted at all stages in the ad-
judication of an application for T non-
immigrant status. Evidence previously
submitted for this and other immigra-
tion benefits or relief may be used by
the Service in evaluating the eligi-
bility of an applicant for T non-
immigrant status. However, the Serv-
ice will not be bound by its previous
factual determinations as to any essen-
tial elements of the T classification.
The Service will determine, in its sole
discretion, the evidentiary value of
previously or concurrently submitted
evidence.

(r) Denial of application. Upon denial
of any T application, the Service shall
notify the applicant, any LEA pro-
viding an LEA endorsement, and the
Department of Health and Human
Service’s Office of Refugee Resettle-
ment in writing of the decision and the
reasons for the denial in accordance
with §103.3 of this chapter. Upon denial
of an application for T nonimmigrant
status, any benefits derived as a result
of having filed a bona fide application
will automatically be revoked when
the denial becomes final. If an appli-
cant chooses to appeal the denial pur-
suant to the provisions of §103.3 of this
chapter, the denial will not become
final until the appeal is adjudicated.

(s) Revocation of approved T non-
immigrant status. The alien shall imme-
diately notify the Service of any
changes in the terms and conditions of
an alien’s circumstances that may af-
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fect eligibility under section
101(a)(15)(T) of the Act and this section.

(1) Grounds for notice of intent to re-
voke. The Service shall send to the T
nonimmigrant a notice of intent to re-
voke the status in relevant part if it is
determined that:

(i) The T nonimmigrant violated the
requirements of section 101(a)(15)(T) of
the Act or this section;

(ii) The approval of the application
violated this section or involved error
in preparation procedure or adjudica-
tion that affects the outcome;

(iii) In the case of a T-2 spouse, the
alien’s divorce from the T-1 principal
alien has become final;

(iv) In the case of a T-1 principal
alien, an LEA with jurisdiction to de-
tect or investigate the acts of severe
forms of trafficking in persons by
which the alien was victimized notifies
the Service that the alien has unrea-
sonably refused to cooperate with the
investigation or prosecution of the
trafficking in persons and provides the
Service with a detailed explanation of
its assertions in writing; or

(v) The LEA providing the LEA en-
dorsement withdraws its endorsement
or disavows the statements made
therein and notifies the Service with a
detailed explanation of its assertions in
writing.

(2) Notice of intent to revoke and con-
sideration of evidence. A district direc-
tor may revoke the approval of a T
nonimmigrant status at any time, even
after the validity of the status has ex-
pired. The notice of intent to revoke
shall be in writing and shall contain a
detailed statement of the grounds for
the revocation and the time period al-
lowed for the T nonimmigrant’s rebut-
tal. The alien may submit evidence in
rebuttal within 30 days of the date of
the notice. The director shall consider
all relevant evidence presented in de-
ciding whether to revoke approval of
the T nonimmigrant status. The deter-
mination of what is relevant evidence
and the weight to be given to that evi-
dence shall be within the sole discre-
tion of the director.

(3) Revocation of T nonimmigrant sta-
tus. If, upon reconsideration, the ap-
proval previously granted is revoked,
the director shall provide the alien
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with a written notification of the deci-
sion that explains the specific reasons
for the revocation. The director also
shall notify the LEA that supplied an
endorsement to the alien, any consular
officer having jurisdiction over the ap-
plicant, and HHS’s Office of Refugee
Resettlement.

(4) Appeal of a revocation of approval.
The alien may appeal the decision to
revoke the approval within 15 days
after the service of notice of the rev-
ocation. All appeals of a revocation of
approval will be processed and adju-
dicated in accordance with §103.3 of
this chapter.

(5) Effect of revocation of T-1 status. In
the event that a principal alien’s T-1
nonimmigrant status is revoked, all T
nonimmigrant status holders deriving
status from the revoked status auto-
matically shall have that status re-
voked. In the case where a T-2, T-3, or
T-4 application is still awaiting adju-
dication, it shall be denied. The revoca-
tion of an alien’s T-1 status will have
no effect on the annual cap as de-
scribed in paragraph (m) of this sec-
tion.

(t) Removal proceedings without revoca-
tion. Nothing in this section shall pro-
hibit the Service from instituting re-
moval proceedings under section 240 of
the Act for conduct committed after
admission, or for conduct or a condi-
tion that was not disclosed to the Serv-
ice prior to the granting of non-
immigrant status under section
101(a)(15)(T) of the Act, including the
misrepresentation of material facts in
the applicant’s application for T non-
immigrant status.

(u) [Reserved]

(v) Service officer referral. Any Service
officer who receives a request from an
alien seeking protection as a victim of
a severe form of trafficking in persons
or seeking information regarding T
nonimmigrant status shall follow the
procedures for protecting and providing
services to victims of severe forms of
trafficking outlined in 28 CFR 1100.31.
Aliens believed to be victims of a se-
vere form of trafficking in persons
shall be referred to the local Service
office with responsibility for investiga-
tions relating to victims of severe
forms of trafficking in persons for a
consultation within 7 days. The local
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Service office may, in turn, refer the
victim to another LEA with responsi-
bility for investigating or prosecuting
severe forms of trafficking in persons.
If the alien has a credible claim to vic-
timization, he or she will be given the
opportunity to submit an application
for T status pursuant to section
101(a)(15)(T) of the Act and any other
benefit or protection for which he or
she may be eligible. An alien deter-
mined not to have a credible claim to
being a victim of a severe form of traf-
ficking in persons and who is subject to
removal will be removed in accordance
with Service policy.

[67 FR 4795, Jan. 31, 2002]

§214.12 Preliminary enrollment of
schools in the Student and Ex-
change Visitor Information System
(SEVIS).

(a) Private elementary and private
secondary schools, public high schools,
post-secondary schools, language
schools, and vocational schools are eli-
gible for preliminary enrollment in
Student and Exchange Visitor Informa-
tion System (SEVIS), beginning on or
after July 1, 2002, but only if the school
is accredited by an accrediting agency
recognized by the United States De-
partment of Education, CAPE, or
AACS, or in the case of a public high
school, the school provides -certifi-
cation from the appropriate public offi-
cial that the school meets the require-
ments of the state or local public edu-
cational system and has been continu-
ously approved by the Service for a
minimum of three years, as of July 1,
2002, for the admission of F or M non-
immigrant students. A school may es-
tablish that it is accredited by showing
that it has been designated as an eligi-
ble school under Title IV of the Higher
Education Act of 1965.

(b) Preliminary enrollment in SEVIS
is optional for eligible schools. The
preliminary enrollment period will be
open from July 1, 2002, through August
16, 2002, or, if later, until the Service
begins the SEVIS full scale certifi-
cation process. The process for eligible
schools to apply for preliminary enroll-
ment through the Internet is as fol-
lows:

(1) Eligible institutions must access
the Internet site, http://
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