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origin, or have the effect of defeating
or substantially impairing accomplish-
ment of the objectives of the program
as respects individuals of a particular
race, color, or national origin.

(3) In determining the site or loca-
tion of facilities, a recipient or appli-
cant may not make selections with the
purpose or effect of excluding individ-
uals from, denying them the benefits
of, or subjecting them to discrimina-
tion under any program to which this
subpart applies, on the ground of race,
color, or national origin; or with the
purpose or effect of defeating or sub-
stantially impairing the accomplish-
ment of the objectives of the Act or
this subpart.

(4) For the purposes of this section
the disposition, services, financial aid,
or benefits provided under a program
receiving Federal financial assistance
shall be deemed to include all portions
of the recipient’s program or activity,
including facilities, equipment, or
property provided with the aid of Fed-
eral financial assistance.

(5) The enumeration of specific forms
of prohibited discrimination in this
paragraph and in paragraph (c) of this
section does not limit the generality of
the prohibition in paragraph (a) of this
section.

(6)(1) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons
on the ground of race, color, or na-
tional origin, the recipient must take
affirmative action to overcome the ef-
fects of prior discrimination.

(ii) Even in the absence of such prior
discrimination, a recipient in admin-
istering a program may take affirma-
tive action to overcome the effects of
conditions which resulted in limiting
participation by persons of a particular
race, color, or national origin.

(c) Employment practices. (1) Whenever
a primary objective of the Federal fi-
nancial assistance to a program to
which this subpart applies, is to pro-
vide employment, a recipient of such
assistance may not (directly or
through contractual or other arrange-
ments) subject any individual to dis-
crimination on the ground of race,
color, or national origin in its employ-
ment practices under such program (in-
cluding recruitment or recruitment ad-

28 CFR Ch. | (7-1-06 Edition)

vertising, employment, layoff, or ter-
mination, upgrading, demotion, or
transfer, rates of pay or other forms of
compensation, and use of facilities).
That prohibition also applies to pro-
grams as to which a primary objective
of the Federal financial assistance is (i)
to assist individuals, through employ-
ment, to meet expenses incident to the
commencement or continuation of
their education or training, or (ii) to
provide work experience which contrib-
utes to the education or training of the
individuals involved. The requirements
applicable to construction employment
under any such program shall be those
specified in or pursuant to part III of
Executive Order 11246 or any Executive
order which supersedes it.

(2) In regard to Federal financial as-
sistance which does not have providing
employment as a primary objective,
the provisions of paragraph (c)(1) of
this section apply to the employment
practices of the recipient if discrimina-
tion on the ground of race, color, or na-
tional origin in such employment prac-
tices tends, on the ground of race,
color, or national origin, to exclude
persons from participation in, to deny
them the benefits of or to subject them
to discrimination under the program
receiving Federal financial assistance.
In any such case, the provisions of
paragraph (c)(1) of this section shall
apply to the extent necessary to assure
equality of opportunity to and non-
discriminatory treatment of bene-
ficiaries.

[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973; Order No. 2679-2003, 68 FR 51364,
Aug. 26, 2003]

§42.105 Assurance required.

(a) General. (1) Every application for
Federal financial assistance to which
this subpart applies, and every applica-
tion for Federal financial assistance to
provide a facility shall, as a condition
to its approval and the extension of
any Federal financial assistance pursu-
ant to the application, contain or be
accompanied by an assurance that the
program will be conducted or the facil-
ity operated in compliance with all re-
quirements imposed by or pursuant to
this subpart. In the case where the
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Federal financial assistance is to pro-
vide or is in the form of personal prop-
erty, or real property or interest there-
in or structures thereon, such assur-
ance shall obligate the recipient, or, in
the case of a subsequent transfer, the
transferee, for the period during which
the property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits, or for as long as the re-
cipient retains ownership or possession
of the property, whichever is longer. In
all other cases, such assurance shall
obligate the recipient for the period
during which Federal financial assist-
ance is extended pursuant to the appli-
cation. The responsible Department of-
ficial shall specify the form of the fore-
going assurances, and the extent to
which like assurances will be required
of subgrantees, contractors, and sub-
contractors, transferees, successors in
interest, and other participants. Any
such assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terest therein, which was acquired with
Federal financial assistance, or in the
case where Federal financial assistance
is provided in the form of a transfer of
real property or interest therein from
the Federal Government, the instru-
ment effecting or recording the trans-
fer shall contain a convenant running
with the land assuring nondiscrimina-
tion for the period during which the
real property is used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits. Where no transfer of
property is involved, but property is
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude such a covenant in any subse-
quent transfer of such property. Where
the property is obtained from the Fed-
eral Government, such covenant may
also include a condition coupled with a
right to be reserved by the Department
to revert title to the property in the
event of a breach of the covenant
where, in the discretion of the respon-
sible Department official, such a condi-
tion and right of reverter are appro-
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priate to the statute under which the
real property is obtained and to the na-
ture of the grant and the grantee.

(b) Assurances from government agen-
cies. In the case of any application from
any department, agency, or office of
any State or local government for Fed-
eral financial assistance for any speci-
fied purpose, the assurance required by
this section shall extend to any other
department, agency, or office of the
same governmental unit if the policies
of such other department, agency, or
office will substantially affect the
project for which Federal financial as-
sistance is requested.

(c) Assurance from academic and other
institutions. (1) In the case of any appli-
cation for Federal financial assistance
for any purpose to an academic institu-
tion, the assurance required by this
section shall extend to admission prac-
tices and to all other practices relating
to the treatment of students.

(2) The assurance required with re-
spect to an academic institution, de-
tention or correctional facility, or any
other institution or facility, insofar as
the assurance relates to the institu-
tion’s practices with respect to admis-
sion or other treatment of individuals
as students, patients, wards, inmates,
persons subject to control, or clients of
the institution or facility or to the op-
portunity to participate in the provi-
sion of services, disposition, treatment,
or benefits to such individuals, shall be
applicable to the entire institution or
facility.

(d) Continuing Federal financial assist-
ance. Any State or State agency apply-
ing for continuing Federal financial as-
sistance subject to this regulation
shall as a condition for the extension of
such assistance:

(1) Provide a statement that the pro-
gram is (or, in the case of a new pro-
gram, will be) conducted in compliance
with this regulation, and

(2) Provide for such methods of ad-
ministration as are found by the re-
sponsible Department official to give
reasonable assurance that the primary
recipient and all other recipients of
Federal financial assistance under such

793



§42.106

program will comply with this regula-
tion.

[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973; Order No. 2679-2003, 68 FR 51364,
Aug. 26, 2003]

§42.106 Compliance information.

(a) Cooperation and assistance. Each
responsible Department official shall,
to the fullest extent practicable, seek
the cooperation of recipients in obtain-
ing compliance with this subpart and
shall provide assistance and guidance
to recipients to help them comply vol-
untarily with this subpart.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible Department official or
his designee timely, complete, and ac-
curate compliance reports at such
times, and in such form and containing
such information, as the responsible
Department official or his designee
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this subpart. In general, recipi-
ents should have available for the De-
partment racial and ethnic data show-
ing the extent to which members of mi-
nority groups are beneficiaries of feder-
ally assisted programs. In the case in
which a primary recipient extends Fed-
eral financial assistance to any other
recipient or subcontracts with any
other person or group, such other re-
cipient shall also submit such compli-
ance reports to the primary recipient
as may be necessary to enable the pri-
mary recipient to carry out its obliga-
tions under this subpart.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Department official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities, as may be perti-
nent to ascertain compliance with this
subpart. Whenever any information re-
quired of a recipient is in the exclusive
possession of any other agency, institu-
tion, or person and that agency, insti-
tution, or person fails or refuses to fur-
nish that information, the recipient
shall so certify in its report and set
forth the efforts which it has made to
obtain the information.
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(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this subpart and its applicability to the
program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Department official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this sub-
part.

[Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973]

§42.107 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Department official or his
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this subpart.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this subpart may
by himself or by a representative file
with the responsible Department offi-
cial or his designee a written com-
plaint. A complaint must be filed not
later than 180 days from the date of the
alleged discrimination, unless the time
for filing is extended by the responsible
Department official or his designee.

(c) Investigations. The responsible De-
partment official or his designee will
make a prompt investigation whenever
a compliance review, report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this subpart. The investigation should
include, whenever appropriate, a re-
view of the pertinent practices and
policies of the recipient, the cir-
cumstances under which the possible
noncompliance with this subpart oc-
curred, and other factors relevant to a
determination as to whether the recipi-
ent has failed to comply with this sub-
part.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
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