§42.209

Code (the Administrative Procedures
Act).

(e) The procedures of a Federal or
State administrative agency shall be
deemed to be consistent with the Ad-
ministrative Procedure Act (APA) if:

(1) The agency gives all interested
parties opportunity for—

(i) The submission and consideration
of facts, arguments, offers of settle-
ment, or proposals of adjustment when
time, the nature of the proceeding, and
the public interest permit; and

(ii) Hearing on notice, and a decision
by an individual who did not partici-
pate in the investigation or prosecu-
tion of the matter.

(2) A party is entitled to be rep-
resented by counsel or other qualified
representative, to present his case or
defense by oral or documentary evi-
dence, to submit rebuttal evidence, and
to conduct such cross-examination as
may be required for a full and true dis-
closure of the facts; and

(3) The record shows the ruling on
each finding, conclusion, or exception
presented. All decisions, including ini-
tial recommended, and tentative deci-
sions, shall be a part of the record and
shall include a statement of—

(i) Findings and conclusions, and the
reasons or basis therefor, on all the
material issues of fact, law, or discre-
tion presented on the record; and

(ii) The appropriate rule, order, sanc-
tion, relief, or definal thereof.

(f) If within 10 days of receipt of no-
tice the Office cannot determine
whether the finding was rendered pur-
suant to procedures consistent with
the APA, it shall presume the APA
procedures were applied, and send noti-
fication under §42.208(a) to the appro-
priate chief executive(s).

(g) Bach notification under §42.208(a)
shall advise the appropriate chief exec-
utive of:

(1) The program or activity deter-
mined to be in noncompliance;

(2) The general legal and factual
basis for its determination;

(3) The Office’s request to secure
compliance;

(4) The action to be taken by the Of-
fice and the provisions of law under
which the proposed action is to be
taken should the chief executive fail to
secure compliance; and

28 CFR Ch. | (7-1-06 Edition)

(5) The right of the recipient to re-
quest a preliminary hearing, pursuant
to §42.212, and a full hearing, pursuant
to §42.213.

§42.209 Compliance secured.

(a) In the event a chief executive se-
cures compliance after notice pursuant
to §42.208, the terms and conditions
with which the affected State govern-
ment or unit of general local govern-
ment agrees to comply shall be set
forth in writing and signed by the chief
executive of the State, by the chief ex-
ecutive of such unit (in the event of a
violation by a unit of general local
government), and by the Director of
OJARS.

(b) Prior to the effective date of the
agreement, the Office shall send a copy
of the agreement to each complainant,
if any, with respect to such violation,
and to the appropriate CJC.

(c) The chief executive of the State,
or the chief executive of the unit (in
the event of a violation by a unit of
general local government) shall file
semi-annual reports with the Office de-
tailing the steps taken to comply with
the agreement.

(d) Within 15 days of receipt of such
reports, the Office shall send a copy to
each complainant, if any.

(e) The Director of OJARS shall also
determine a recipient to be in compli-
ance if it complies fully with the final
order or judgement of a Federal or
State court, pursuant to §42.211 (a)(2)
and (b), or if found by such court to be
in compliance with section 815(c)(1).

§42.210 Compliance not secured.

(a) If, at the conclusion of 90 days
after notification of noncompliance
with section 815(c)(1):

(1) Compliance has not been secured
by the chief executive of that State or
the chief executive of that unit of gen-
eral local government; and

(2) An administrative law judge has
not made a determination under §42.212
that it is likely the State government
or unit of local government will prevail
on the merits;
the Office shall notify the Attorney
General that compliance has not been
secured and shall cause to have sus-
pended further payment of any funds
under the JSIA or Juvenile Justice
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