§1902.32

and indices of section 18(c) of the Act
and subpart B of this part so as to war-
rant the withdrawal of the application
of discretionary Federal enforcement
and standards authority from issues
covered by the plan, or by any modi-
fication thereof.

Assistant Regional Director means the
Assistant Regional Director for Occu-
pational Safety and Health for the re-
gion in which a State is located.

Assistant Secretary means the Assist-
ant Secretary of Labor for Occupa-
tional Safety and Health.

Commencement of a case under section
18(e) of the Act means, for the purpose
of retaining Federal jurisdiction de-
spite an affirmative 18(e) determina-
tion, the issuance of a citation, and in
the case of an imminent danger, the
initiation of enforcement proceedings
under section 13 of the Act.

Commencement of plan operations
means the beginning of operations
under a plan following the approval of
the plan by the Assistant Secretary
and in no case may be later than the
effective date of the initial funding
grant provided under section 23(g) of
the Act.

Development step includes, but is not
limited to, those items listed in the
published developmental schedule, or
any revisions thereof, for each plan
contained in 29 CFR part 1952. A devel-
opmental step also includes those
items specified in the plan as approved
under section 18(c) of the Act for com-
pletion by the State, as well as those
items which under the approval deci-
sion were subject to evaluations. (See
e.g., approval of Colorado and Michigan
plans, 38 FR 25172, 38 FR 27388, respec-
tively), and changes deemed necessary
as a result thereof to make the State
program at least as effective as the
Federal program within the 3 years de-
velopmental period. (See 29 CFR
1953.4(a)).

Initial approval means approval of a
State plan, or any modification there-
of, under section 18(c) of the Act and
subpart C of this part.

Person means any individual, part-
nership, association, corporation, busi-
ness trust, legal representative, orga-
nized group of individuals, or any agen-
cy, authority or instrumentality of the
United States or of a State.
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Separable portion of a plan for pur-
poses of an 18(e) determination gen-
erally means more than one industrial,
occupational or hazard grouping as de-
fined in §1902.2(c)(1) which is adminis-
tratively practicable and reasonably
separable from the remainder of the
plan. (See 29 CFR 1952.6(a).)

[40 FR 54782, Nov. 26, 1975, as amended at 67
FR 60128, Sept. 25, 2002]

§1902.32 General policies.

(a) Sections 18 (e) and (f) of the Act
provide for the continuing evaluation
and monitoring of State plans approved
under section 18(c) of the Act. The As-
sistant Secretary’s decision whether to
grant an affirmative 18(e) determina-
tion will be based, in part, on the re-
sults of these evaluations. Section 18(e)
provides that a period of not less than
3 years shall have passed before the As-
sistant Secretary may make a deter-
mination that the State program in ac-
tual operations is applying the criteria
of section 18(c) of the Act. In the case
of a developmental plan, §1902.2(b) of
this part requires that the Assistant
Secretary must have at least one year
in which to evaluate the plan’s actual
operations following the completion of
all developmental steps specified in the
plan. Thus, to be considered for an 18(e)
determination, at least three years
shall have passed following commence-
ment of operations after the initial ap-
proval of a State’s occupational safety
and health plan by the Assistant Sec-
retary. In the case of a developmental
plan, at least one year shall have
passed following the completion of all
developmental steps, but, in any event,
at least three years must have passed
following initial approval of the plan
before discretionary Federal enforce-
ment authority and standards may be
withdrawn from issues covered by an
approved plan.

(b) In making an 18(e) determination,
the Assistant Secretary will determine
if actual operations under a State’s
plan, or under a separable portion of
the plan, indicate that the State is ap-
plying the criteria of section 18(c) of
the Act and the indices of effectiveness
of subpart B of this part in a manner
which renders operations under the
plan ‘“‘at least as effective as’ oper-
ations under the Federal program in
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providing safe and healthful employ-
ment and places of employment within
the State. In making this determina-
tion, the Assistant Secretary may con-
sider such information which he deems
appropriate for an informed decision.

(c) If the Assistant Secretary makes
an affirmative 18(e) determination, the
Federal enforcement provisions of sec-
tions 5(a) (2), 8 (except for the purposes
of continuing evaluations under sec-
tion 18(f) of the Act), 9, 10, 13 and 17 and
standards promulgated under section 6
of the Act shall not apply with respect
to those occupational safety and health
issues covered under the plan which
have been given an affirmative 18(e) de-
termination. However, the Assistant
Secretary may retain jurisdiction over
proceedings commenced under sections
9, 10 and 13 of the Act before the date
of his determination. In addition, the
Assistant Secretary shall retain his ju-
risdiction under the anti-discrimina-
tion provisions of section 11(c) of the
Act.

(d) If the Assistant Secretary deter-
mines that a State plan, or any portion
thereof, has not met the criteria for an
18(e) determination, he shall retain his
authority under the enforcement provi-
sions of sections 5(a) (2), 8, 9, 10, 13, and
17 and his standards authority under
section 6 of the Act in the issues found
ineligible for an 18(e) determination. In
addition, his decision may result in the
commencement of proceedings for
withdrawal of approval of the plan, or
any separable portion thereof, under 29
CFR part 1955.

(e) Once a State’s plan, or any modi-
fication thereof, has been given an af-
firmative 18(e) determination, the
State is required to maintain a pro-
gram which will meet the requirements
of section 18 (¢) and will continue to be
“at least as effective as’ the Federal
program operations in the issues cov-
ered by the determination. As the Fed-
eral program changes and thereby be-
comes more effective, the State is cor-
respondingly required to adjust its pro-
gram at a level which would provide a
program for workplace safety and
health which would be ‘“‘at least as ef-
fective as’” the improvements in the
Federal program. A failure to comply
with this requirement may result in
the revocation of the affirmative 18(e)
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determination and the resumption of
Federal enforcement and standards au-
thority and/or in the commencement of
proceedings for the withdrawal of ap-
proval of the plan, or any portion
thereof, pursuant to 29 CFR part 1955.

(f) The Assistant Secretary may re-
consider and, if necessary, rescind or
revoke all or a separable portion of an
affirmative 18(e) determination and re-
instate concurrent Federal enforce-
ment authority if he finds that a State
does not maintain its commitment to
provide a program for employee safety
and health protection meeting the re-
quirements of section 18(c) of the Act.
This authority is designed to be used in
instances where operations under a
State program are found to be less ef-
fective than under the Federal program
because of unusual -circumstances
which are temporary in nature. The
Assistant Secretary may also use this
procedure to reinstate Federal enforce-
ment authority in conjunction with
plan withdrawal proceedings in order
to ensure that there is no serious gap
in his commitment to assure safe and
healthful working conditions so far as
possible for every employee.

COMPLETION OF DEVELOPMENTAL
STEPS—CERTIFICATION

§1902.33 Developmental period.

Upon the commencement of plan op-
erations after the initial approval of a
State’s plan by the Assistant Sec-
retary, a State has three years in
which to complete all of the develop-
mental steps specified in the plan as
approved. Section 1953.4 of this chapter
sets forth the procedures for the sub-
mission and consideration of develop-
mental changes by OSHA. Generally,
whenever a State completes a develop-
mental step, it must submit the result-
ing plan change as a supplement to its
plan to OSHA for approval. OSHA’s ap-
proval of such changes is then pub-
lished in the FEDERAL REGISTER and
the pertinent subparts of part 1952 of
this chapter are amended to reflect the
completion of a developmental step.

[67 FR 60128, Sept. 25, 2002]



