§1952.231

against advance notice of such inspec-
tions. The law is also intended to in-
sure employer and employee represent-
atives an opportunity to accompany in-
spectors and to call attention to pos-
sible violations; notification of em-
ployees or their representatives when
no compliance action is taken as a re-
sult of employee alleged violations;
protection of employees against dis-
crimination in terms and conditions of
employment; and adequate safeguards
to protect trade secrets. There is provi-
sion made for the prompt restraint of
imminent danger situations and a sys-
tem of penalties for violation of the
statute. There are also provisions cre-
ating the Kentucky Occupational Safe-
ty and Health Standards Board and the
Kentucky Occupational Safety and
Health Review Board. The Law has fur-
ther provision that the Department of
Labor will enter into an agreement
with the Public Service Commission
(PSC) which shall serve as the State
agency in the administration of all
matters relating to occupational safety
and health with respect to employees
of public utilities.

(c) The plan includes an opinion from
the Attorney General that the Law is
consistent with the Constitution of the
State. There is also set forth in the
Plan a Time Schedule for the Develop-
ment of a Public Employee Program.
The Plan also contains a comprehen-
sive description of personnel employed
under the State’s merit system as well
as its proposed budget and resources.

(d) The Kentucky plan includes the
following documents as of the date of
approval:

(1) The plan description documents,
including the Kentucky Occupational
Safety and Health Act, and appendices
in three (3) volumes;

(2) Letter for James R. Yocum, Com-
missioner of the Kentucky Department
of Labor, to Basil A. Needham, Jr., Re-
gional Administrator, Atlanta, Georgia
Office, Occupational Safety and Health
Administration, June 14, 1973, submit-
ting additions and clarifications to the
plan.

(3) Letter from James R. Yocum to
the Assistant Secretary of Labor, John
H. Stender, July 13, 1973, submitting
assurances that the State will submit
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certain amendments to the 1974 Session
of its Legislature.

(e) The public comments will also be
available for inspection and copying
with the plan documents.

[38 FR 20324, July 31, 1973, as amended at 50
FR 24896, June 13, 1985]

§1952.231 Developmental schedule.

The Kentucky state plan is develop-
mental. The following is the develop-
mental schedule as provided by the
plan:

(a) A comprehensive public employee
program will be developed within three
years of plan approval.

(b) Within six months after plan ap-
proval, the procedure for the promulga-
tion of standards will be revised.

(c) An affirmative action program
will be submitted to the Assistant Sec-
retary as well as clearance of possible
inconsistencies of the State Merit Sys-
tem by the Civil Service Commission
within six months after grant approval.

(d) Revision of various regulations,
including those pertaining to employee
access to information on their exposure
to toxic materials or harmful physical
agents and contests before the Review
Commission will be undertaken within
six months after plan approval.

(e) Submission of amendments to
KRS chapter 338 in 1974 General Assem-
bly, to provide temporary variance au-
thority and incorporate in that chapter
penalties for willful violations causing
death.

[38 FR 20324, July 31, 1973. Redesignated at 50
FR 24896, June 13, 1985]

§1952.232 Completion of develop-
mental steps and certification.

(a) In accordance with the require-
ments of §1952.10 the Kentucky Safety
and Health Poster for private and pub-
lic employees was approved by the As-
sistant Secretary on May 20, 1976.

(b) Amendments in the Kentucky en-
abling legislation were enacted to in-
clude (1) a division of occupational
safety and health compliance and a di-
vision of education and training (KRS
333.153(a)) and (2) authority and proce-
dures for granting temporary
variances. Penalties for willful viola-
tions causing death of an employee are



Occupational Safety and Health Admin., Labor

covered under KRS chapters 434, 503
and 534.

(c) An amended Kentucky Adminis-
trative Procedure Act (KRS chapter 13)
provides procedures for promulgation
of standards and administrative regula-
tions including emergency temporary
standards.

(d) Kentucky regulations governing
recordkeeping and reporting (parallel
to the Federal 29 CFR part 1904), in-
spections, citations, proposed penalties
(parallel to the Federal 29 CFR part
1903) and variances (parallel to the Fed-
eral 29 CFR part 1905) were initially ap-
proved with the State plan on July 31,
1973. These regulations were expanded
to provide for:

(1) Penalties for failure to correct
violations;

(2) Mandatory penalties for failure to
post a citation;

(3) Procedures for petition for modi-
fication of abatement dates and

(4) Procedures for granting tem-

porary variances.
In addition, Kentucky adopted regula-
tions pertaining to employee access to
information on exposure to toxic mate-
rials or harmful physical agents.

(e) A manual Management Informa-
tion System was implemented in July,
1975, and converted to an automated
system in July, 1977.

(f) The personnel operations of the
Kentucky Department of Labor and the
servicing merit system agency have
been found to be in substantial con-
formity with the ‘‘Standards for a
Merit System of Personnel Administra-
tion” by letter of the Secretary of
Labor dated May 17, 1977. In addition, a
Kentucky Department of Labor affirm-
ative action plan to promote equal em-
ployment opportunity has been judged
acceptable by the Regional Office of
Personnel Management by letter dated
February 12, 1979.

(g) Kentucky revised regulations gov-
erning the operation of the Kentucky
Occupational Safety and Health Re-
view Commission were promulgated in
December, 1975.

(h) A revised Kentucky Compliance
Manual was initially submitted in
July, 1976, and subsequently amended
in response to Federal comment to re-
flect changes in Federal procedures
through December 20, 1976.
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(i) By executive orders 74-374 and 77—
573 dated May 15, 1974, and June 30,
1977, respectively, the Governor of Ken-
tucky made the following changes in
the organization of the Kentucky Occu-
pational Safety and Health Program:

(1) All occupational health functions
except laboratory services were trans-
ferred from Kentucky Department of
Human Resources to the Kentucky De-
partment of Labor.

(2) Responsibilities for coverage of
employees of public utilities were
transferred from the Kentucky Public
Service Commission to the Kentucky
Department of Liabor.

(j) A Kentucky Public Employee plan
has been adopted by the State.

(k) In accordance with §1902.34 of this
chapter, the Kentucky occupational
safety and health plan received certifi-
cation, effective February 8, 1980, as
having completed all developmental
steps specified in its plan as approved
on July 31, 1973, on or before July 31,
1976. This certification attests to struc-
tural completion, but does not render
judgment on adequacy of performance.

[41 FR 21774, May 28, 1976, as amended at 41
FR 34252, Aug. 13, 1976; 45 FR 8596, 8598, Feb.
8, 1980. Redesignated at 50 FR 24896, June 13,
1985]

§1952.233 Compliance staffing bench-
marks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall compli-
ance staffing levels (benchmarks) nec-
essary for a ‘‘fully effective’ enforce-
ment program were required to be es-
tablished for each State operating an
approved State plan. In September 1984
Kentucky, in conjunction with OSHA,
completed a reassessment of the levels
initially established in 1980 and pro-
posed revised compliance staffing
benchmarks of 23 safety and 14 health
compliance officers. After opportunity
for public comment and service on the
AFL-CIO, the Assistant Secretary ap-
proved these revised staffing require-
ments on June 13, 1985.

§1952.234 Final approval determina-
tion.

(a) In accordance with section 18(e) of
the Act and procedures in 29 CFR part
1902, and after determination that the



