§2200.94

briefing notice. All other parties shall
file their briefs within 30 days after the
first brief is served. Any reply brief
permitted by these rules or by order
shall be filed within 15 days after the
second brief is served.

(2) Sequence of filing. (i) If one peti-
tion for discretionary or interlocutory
review has been filed, the petitioning
party shall file the first brief.

(ii) If more than one petition has
been filed but only one was granted,
the party whose petition was granted
shall file the first brief.

(iii) If more than one petition has
been filed, and more than one has been
granted or none has been granted, the
Secretary shall file the first brief.

(iv) If no petition has been filed, the
Secretary shall file the first brief.

(3) Reply briefs. The party who filed
the first brief may file a reply brief.
Additional briefs are otherwise not al-
lowed except by leave of the Commis-
sion.

(c) Motion for extemsion of time for fil-
ing brief. An extension of time to file a
brief will ordinarily not be granted ex-
cept for good cause shown. A motion
for extension of time to file a brief
shall be filed at the Commission no
later than 3 days prior to the expira-
tion of the time limit prescribed in
paragraph (b) of this section, shall
comply with §2200.40 and shall include
the following information: When the
brief is due, the number and duration
of extensions of time that have been
granted to each party, the length of ex-
tension being requested, the specific
reason for the extension being re-
quested, and an assurance that the
brief will be filed within the time ex-
tension requested.

(d) Consequences of failure to timely file
brief. The Commission may decline to
accept a brief that is not timely filed.
If a petitioning party fails to respond
to a briefing notice or expresses no in-
terest in review, the Commission may
vacate the direction for review, or it
may decide the case without that par-
ty’s brief. If the non-petitioning party
fails to respond to a briefing notice or
expresses no interest in review, the
Commission may decide the case with-
out that party’s brief. If a case was di-
rected for review upon a Commis-
sioner’s own motion, and any party
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fails to respond to the briefing notice,
the Commission may either vacate the
direction for review or decide the case
without briefs.

(e) Length of brief. Except by permis-
sion of the Commission, a main brief,
including briefs and legal memoran-
dums it incorporates by reference,
shall contain no more than 35 pages of
text. A reply brief, including briefs and
legal memorandums it incorporates by
reference, shall contain no more than
20 pages of text.

(f) Table of contents. A brief in excess
of 15 pages shall include a table of con-
tents.

(g8) Failure to meet requirements. The
Commission may return briefs that do
not meet the requirements of para-
graphs (e) and (f) of this section.

(h) Number of copies. The original and
eight copies of a brief shall be filed.
See §2200.8(d)(2).

(i) Brief of an amicus curiae. The Com-
mission may allow a brief of an amicus
curiae pursuant to the criteria of
§2200.24. Any brief of an amicus curiae
must meet the requirements of para-
graphs (b) through (h) of this section.
No reply brief of an amicus curiae will
be received.

[61 FR 32015, Sept. 8, 1986, as amended at 57
FR 41687, Sept. 11, 1992; 62 FR 35963, July 3,
1997]

§2200.94 Stay of final order.

(a) Who may file. Any party aggrieved
by a final order of the Commission
may, while the matter is within the ju-
risdiction of the Commission, file a
motion for a stay.

(b) Contents of motion. Such motion
shall set forth the reasons a stay is
sought and the length of the stay re-
quested.

(¢c) Ruling on motion. The Commission
may order such stay for the period re-
quested or for such longer or shorter
period as it deems appropriate.

§2200.95 Oral argument before the
Commission.

(a) When ordered. Upon motion of any
party, or upon its own motion, the
Commission may order oral argument.
Parties requesting oral argument must
demonstrate why oral argument would
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facilitate resolution of the issues be-
fore the Commission. Normally, mo-
tions for oral argument shall not be
considered until after all briefs have
been filed.

(b) Notice of argument. The Executive
Secretary shall advise all parties
whether oral argument is to be heard.
Within a reasonable time before the
oral argument is scheduled, the Execu-
tive Secretary shall inform the parties
of the time and place therefor, the
issues to be heard, and the time allot-
ted to the parties.

(c) Postponement. (1) Except under ex-
traordinary circumstances, a request
for postponement must be filed at least
seven days before oral argument is
scheduled.

(2) The Executive Secretary shall no-
tify the parties of a postponement in a
manner best calculated to avoid unnec-
essary travel or inconvenience to the
parties. The Executive Secretary shall
inform all parties of the new time and
place for the oral argument.

(d) Order and content of argument. (1)
Counsel shall be afforded such time for
oral argument as the Commission may
provide by order. Requests for enlarge-
ment of time may be made by motion
filed reasonably in advance of the date
fixed for the argument.

(2) The petitioning party shall argue
first. If the case is before the Commis-
sion on cross-petitions, the Commis-
sion will inform the parties in advance
of the order of appearance.

(3) Counsel are expected to cover all
anticipated issues in their arguments
in chief. Therefore, rebuttal will nor-
mally not be allowed. Should unex-
pected matters arise, the Commis-
sion,in its discretion, may give counsel
additional time.

(4) Oral argument should undertake
to emphasize and clarify the written
arguments appearing in the briefs. The
Commission will look with disfavor on
any oral argument that is read from a
previously filed document.

(5) At any time, the Commission may
terminate a party’s argument or inter-
rupt the party’s presentation for ques-
tioning by the Commissioners.

(e) Failure to appear. Should either
party fail to appear for oral argument,
the party present may be allowed to
proceed with its argument.

§2200.95

(f) Consolidated cases. Where two or
more consolidated cases are scheduled
for oral argument, the consolidated
cases shall be considered as one case
for the purpose of allotting time to the
parties unless the Commission other-
wise directs.

(8) Multiple counsel. Where more than
one counsel argues for a party to the
case or for multiple parties on the
same side in the case, it is counsels’ re-
sponsibility to agree upon a fair divi-
sion of the total time allotted. In the
event of a failure to agree, the Com-
mission will allocate the time. The
Commission may, in its discretion,
limit the number of counsel heard for
each party or side in the argument. No
later than 3 days prior to the date of
scheduled argument, the Commission
must be notified of the names of the
counsel who will argue.

(h) Exhibits/visual aids. (1) The parties
may use models, specimens, samples,
charts or exhibits introduced into evi-
dence at the hearing. If a party wishes
to use a visual aid not part of the
record, written notice of the proposed
use shall be given to opposing counsel
15 days prior to the argument. Objec-
tions, if any, shall be in writing, served
on all adverse parties, and filed not
fewer than five days before the argu-
ment.

(2) No visual aid shall introduce or
rely upon facts or evidence not already
part of the record.

(3) If visual aids or exhibits other
than documents are to be used at the
argument, counsel shall arrange with
the Executive Secretary to have them
placed in the hearing room on the date
of the argument before the Commission
convenes.

(4) Parties using visual aids not in-
troduced into evidence shall have them
removed from the hearing room unless
the Commission directs otherwise. If
such visual aids are not reclaimed by
the party within a reasonable time
after notice is given by the Executive
Secretary, such visual aids shall be dis-
posed of at the discretion of the Execu-
tive Secretary.

(1) Recording oral argument. (1) Unless
the Commission directs otherwise, oral
arguments shall be electronically re-
corded and made part of the record.
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Any other sound recording in the hear-
ing room is prohibited. Oral arguments
shall also be transcribed verbatim. A
copy of the transcript of the oral argu-
ment taken by a qualified court re-
porter, shall be filed with the Commis-
sion. The Commission shall bear all ex-
penses for court reporters’ fees and for
copies of the hearing transcript re-
ceived by it.

(2) Persons desiring to listen to the
recordings shall make appropriate ar-
rangements with the Executive Sec-
retary. Any party desiring a written
copy of the transcript is responsible for
securing and paying for its copy.

(3) BError in the transcript of the oral
argument may be corrected by the
Commission on its own motion, on
joint motion by the parties, or on mo-
tion by any party. The motion shall
state the error in the transcript and
the correction to be made. Corrections
will be made by hand with pen and ink
and by the appending of an errata
sheet.

(j) Failure to file brief. A party who
fails to file a brief shall not be heard at
the time of oral argument except by
permission of the Commission.

(k) Participation in oral argument by
amicus curiae. (1) An amicus curiae will
not be permitted to participate in oral
argument without leave of the Com-
mission upon proper motion.

(2) A motion by amicus curiae seek-
ing leave to participate in oral argu-
ment shall be filed no later than 14
days prior to the date oral argument is
scheduled.

(3) The motion of an amicus curiae
for leave to participate at oral argu-
ment shall identify the interest of the
applicant and shall state the reason(s)
why its participation at oral argument
is desirable.

(4) Motions in opposition to the mo-
tion of an amicus curiae for leave to
participate in the oral argument must
be filed within 7 days of the date of the
motion.

[656 FR 22783, June 4, 1990, as amended at 57
FR 41688, Sept. 11, 1992; 70 FR 22790, May 3,
2005]
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§2200.96 Commission receipt pursuant
to 28 U.S.C. 2112(a)(1) of copies of
petitions for judicial review of Com-
mission orders when petitions for
review are filed in two or more
courts of appeals with respect to
the same order.

The Commission officer and office
designated to receive, pursuant to 28
U.S.C. 2112(a)(1), copies of petitions for
review of Commission orders, from the
persons instituting the review pro-
ceedings in a court of appeals, are the
Executive Secretary and the Office of
the Executive Secretary at the Com-
mission’s office, One Lafayette Centre,
1120-20th Street NW., 9th Floor, Wash-
ington, DC 20036-3419. Five copies of
the petition shall be submitted pursu-
ant to this section. Each copy shall
state that it is being submitted to the
Commission pursuant to 28 U.S.C. 2112
by the persons or person who filed the
petition in the court of appeals and
shall be stamped by the court with the
date of filing.

NoOTE: 28 U.S.C. 2112(a) contains certain ap-
plicable requirements.

[64 FR 18491, May 1, 1989, as amended at 58
FR 26065, Apr. 30, 1993]

Subpart G—Miscellaneous
Provisions

§2200.100 Settlement.

(a) Policy. Settlement is permitted
and encouraged by the Commission at
any stage of the proceedings.

(b) Requirements. The Commission
does not require that the parties in-
clude any particular language in a set-
tlement agreement, but does require
that the agreement specify the terms
of settlement for each contested item,
specify any contested item or issue
that remains to be decided (if any re-
main), and state whether any affected
employees who have elected party sta-
tus have raised an objection to the rea-
sonableness of any abatement time.
Unless the settlement agreement
states otherwise, the withdrawal of a
notice of contest, citation, notification
of proposed penalty, or petition for
modification of abatement period will
be with prejudice.

(c) Filing; service and motice. A settle-
ment submitted for approval after the
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