§2509.75-6

to a proposed action on the grounds of pos-
sible violation of the fiduciary responsibility
provisions of the Act, the trustees so object-
ing should insist that their objections and
the responses to such objections be included
in the record of the meeting. It should be
noted that, where a trustee believes that a
cotrustee has already committed a breach,
resignation by the trustee as a protest
against such breach will not generally be
considered sufficient to discharge the trust-
ee’s positive duty under section 405(a)(3) to
make reasonable efforts under the cir-
cumstances to remedy the breach.

[40 FR 31599, July 28, 1975. Redesignated at 41
FR 1906, Jan. 13, 1976; 69 FR 52125, Aug. 24,
2004]

§2509.75-6 Interpretive bulletin relat-
ing to section 408(c)(2) of the Em-
ployee Retirement Income Security
Act of 1974.

The Department of Labor today announced
guidelines for determining when a party in
interest with respect to an employee benefit
plan may receive an advance for expenses to
be incurred on behalf of the plan without en-
gaging in a transaction prohibited by section
406 of the Employee Retirement Income Se-
curity Act of 1974. That section prohibits,
among other things, any lending of money
from a plan to a party in interest, or transfer
to, or use by or for the benefit of, a party in
interest of any assets of the plan, as well as
any act whereby a fiduciary deals with the
assets of a plan in his own interest or for his
own account.

However, section 408(c)(2) of the Act pro-
vides that nothing in section 406 of the Act
shall be construed to prohibit the reimburse-
ment by a plan of expenses properly and ac-
tually incurred by a fiduciary in the per-
formance of his duties with the plan. Ques-
tions have arisen under section 408(c)(2) of
the Act as to whether a plan may reimburse
a party in interest in the performance of his
duties with the plan and as to whether a plan
might make an advance to a fiduciary or
other party in interest for expenses to be in-
curred in the future.

The Department of Labor views the rel-
evant provisions of section 408(c)(2) as clari-
fying the scope of section 406 so as to permit
reimbursement of fiduciaries for expenses in-
curred in the performance of their duties
with a plan. Similarly, consistent with sec-
tion 408(c)(2), section 406 is construed to per-
mit the reimbursement by the plan of ex-
penses properly and actually incurred by a
party in interest in the performance of his
duties with the plan.

If a plan makes an advance to a fiduciary
or other party in interest to cover expenses
to be properly and actually incurred by such
person in the performance of his duties with
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the plan, a prohibited transaction within the
meaning of section 406 shall not occur when
the plan makes the advance if—

(a) The amount of such advance is reason-
able with respect to the amount of the ex-
pense which is likely to be properly and ac-
tually incurred in the immediate future
(such as during the next month), and

(b) The party in interest accounts to the
plan at the end of the period covered by the
advance for the expenses actually incurred
(whether computed on the basis of actual ex-
penses incurred or on the basis of actual
transportation costs plus a reasonable per
diem allowance, where appropriate).

It should be noted, however, that despite
the reasonableness of the amount of the ad-
vance and of the expenses underlying it, the
question of whether incurring such expenses
was prudent, and thus whether the advance
was for reasonable expenses, is to be judged
pursuant to section 404 of the Act (relating
to fiduciary responsibilities).

[40 FR 31755, July 29, 1975. Redesignated at 41
FR 1906, Jan. 13, 1976]

§2509.75-8 Questions and answers re-
lating to fiduciary responsibility
under the Employee Retirement In-
come Security Act of 1974.

The Department of Labor today issued
questions and answers relating to certain as-
pects of fiduciary responsibility under the
Act, thereby supplementing ERISA IB 75-5
(29 CFR 2555.75-5) which was issued on June
24, 1975, and published in the FEDERAL REG-
ISTER on July 28, 1975 (40 FR 31598).

Pending the issuance of regulations or
other guidelines, persons may rely on the an-
swers to these questions in order to resolve
the issues that are specifically considered.
No inferences should be drawn regarding
issues not raised which may be suggested by
a particular question and answer or as to
why certain questions, and not others, are
included. Furthermore, in applying the ques-
tions and answers, the effect of subsequent
legislation, regulations, court decisions, and
interpretive bulletins must be considered. To
the extent that plans utilize or rely on these
answers and the requirements of regulations
subsequently adopted vary from the answers
relied on, such plans may have to be amend-
ed.

An index of the questions and answers, re-
lating them to the appropriate sections of
the Act, is also provided.

INDEX
Key to question prefixes: D—refers to defi-

nitions; FR—refers to fiduciary responsi-
bility.

Section No. Question No.
B21)(A) covveeeeeereeeeeeeee e D-2, D-3, D-4, D-5.
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