§2509.94-1

It should be noted that the interpretation
set forth herein deals solely with the appli-
cation of the provisions of title I of ERISA
to the arrangements described herein. It does
not deal with the application of any other
statute to such arrangements. Specifically,
no opinion is expressed herein as to the ap-
plication of section 302 of the Labor Manage-
ment Relations Act, 1947 or the Internal Rev-
enue Code of 1954 (particularly the provisions
of section 501(c)(9) of the Code).

[43 FR 58565, Dec. 15, 1978]

§2509.94-1 Interpretive bulletin relat-
ing to the fiduciary standard under
ERISA in considering economically
targeted investments.

This Interpretive Bulletin sets forth the
Department of Labor’s interpretation of sec-
tions 403 and 404 of the Employee Retirement
Income Security Act of 1974 (ERISA), as ap-
plied to employee benefit plan investments
in ‘“‘economically targeted investments”
(ETIs), that is, investments selected for the
economic benefits they create apart from
their investment return to the employee
benefit plan. Sections 403 and 404, in part, re-
quire that a fiduciary of a plan act pru-
dently, and to diversify plan investments so
as to minimize the risk of large losses, un-
less under the circumstances it is clearly
prudent not to do so. In addition, these sec-
tions require that a fiduciary act solely in
the interest of the plan’s participants and
beneficiaries and for the exclusive purpose of
providing benefits to their participants and
beneficiaries. The Department has construed
the requirements that a fiduciary act solely
in the interest of, and for the exclusive pur-
pose of providing benefits to, participants
and beneficiaries as prohibiting a fiduciary
from subordinating the interests of partici-
pants and beneficiaries in their retirement
income to unrelated objectives.

With regard to investing plan assets, the
Department has issued a regulation, at 29
CFR 2550.404a-1, interpreting the prudence
requirements of ERISA as they apply to the
investment duties of fiduciaries of employee
benefit plans. The regulation provides that
the prudence requirements of section
404(a)(1)(B) are satisfied if (1) the fiduciary
making an investment or engaging in an in-
vestment course of action has given appro-
priate consideration to those facts and cir-
cumstances that, given the scope of the fidu-
ciary’s investment duties, the fiduciary
knows or should know are relevant, and (2)
the fiduciary acts accordingly. This includes
giving appropriate consideration to the role
that the investment or investment course of
action plays (in terms of such factors as di-
versification, liquidity and risk/return char-
acteristics) with respect to that portion of
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the plan’s investment portfolio within the
scope of the fiduciary’s responsibility.

Other facts and circumstances relevant to
an investment or investment course of ac-
tion would, in the view of the Department,
include consideration of the expected return
on alternative investments with similar
risks available to the plan. It follows that,
because every investment necessarily causes
a plan to forgo other investment opportuni-
ties, an investment will not be prudent if it
would be expected to provide a plan with a
lower rate of return than available alter-
native investments with commensurate de-
grees of risk or is riskier than alternative
available investments with commensurate
rates of return.

The fiduciary standards applicable to ETIs
are no different than the standards applica-
ble to plan investments generally. Therefore,
if the above requirements are met, the selec-
tion of an ETI, or the engaging in an invest-
ment course of action intended to result in
the selection of ETIs, will not violate section
404(a)(1)(A) and (B) and the exclusive purpose
requirements of section 403.

[59 FR 32607, June 23, 1994]

§2509.94-2 Interpretive bulletin relat-
ing to written statements of invest-
ment policy, including proxy voting
policy or guidelines.

This interpretive bulletin sets forth the
Department of Labor’s (the Department) in-
terpretation of sections 402, 403 and 404 of the
Employee Retirement Income Security Act
of 1974 (ERISA) as those sections apply to
voting of proxies on securities held in em-
ployee benefit plan investment portfolios
and the maintenance of and compliance with
statements of investment policy, including
proxy voting policy. In addition, this inter-
pretive bulletin provides guidance on the ap-
propriateness under ERISA of active moni-
toring of corporate management by plan fi-
duciaries.

(1) PROXY VOTING

The fiduciary act of managing plan assets
that are shares of corporate stock includes
the voting of proxies appurtenant to those
shares of stock. As a result, the responsi-
bility for voting proxies lies exclusively with
the plan trustee except to the extent that ei-
ther (1) the trustee is subject to the direc-
tions of a named fiduciary pursuant to
ERISA §403(a)(1); or (2) the power to manage,
acquire or dispose of the relevant assets has
been delegated by a named fiduciary to one
or more investment managers pursuant to
ERISA §403(a)(2). Where the authority to
manage plan assets has been delegated to an
investment manager pursuant to §403(a)(2),
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