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as an investment manager because the plan 
does not designate G as an investment man-
ager. 

(10) Participant P directs a plan fiduciary, 
F, a bank, to invest all of the assets in his 
individual account in a collective trust fund 
managed by F that is designed to be invested 
solely in a diversified portfolio of common 
stocks. Due to economic conditions, the 
value of the common stocks in the bank col-
lective trust fund declines while the value of 
publicly-offered fixed income obligations re-
mains relatively stable. F is not liable for 
any losses incurred by P solely because his 
individual account was not diversified to in-
clude fixed income obligations. Such losses 
are the direct result of P’s exercise of con-
trol; moreover, under paragraph (c)(4) of this 
section F has no obligation to advise P re-
garding his investment decisions. 

(11) Assume the same facts as in paragraph 
(f)(10) except that F, in managing the collec-
tive trust fund, invests the assets of the fund 
solely in a few highly speculative stocks. F 
is liable for losses resulting from its impru-
dent investment in the speculative stocks 
and for its failure to diversify the assets of 
the account. This conduct involves a sepa-
rate breach of F’s fiduciary duty that is not 
a direct or necessary result of P’s exercise of 
control (see paragraph (d)(2)(iii)). 

(g) Effective date—(1) In general. Ex-
cept as provided in paragraph (g)(2), 
this section is effective with respect to 
transactions occurring on or after the 
first day of the second plan year begin-
ning on or after October 13, 1992. 

(2) This section is effective with re-
spect to transactions occurring under a 
plan maintained pursuant to one or 
more collective bargaining agreements 
between employee representatives and 
one or more employers ratified before 
October 13, 1992 after the later of the 
date determined under paragraph (g)(1) 
or the date on which the last collective 
bargaining agreement terminates. For 
purposes of this paragraph (g)(2), any 
extension or renegotiation of a collec-
tive bargaining agreement which is 
ratified on or after October 13, 1992 is 
to be disregarded in determining the 
date on which the agreement termi-
nates. 

(3) Transactions occurring before the 
date determined under subparagraph 
(g)(1) or (2) of this section, as applica-
ble, are governed by section 404(c) of 
the Act without regard to the regula-
tion. 

[57 FR 46932, Oct. 13, 1992] 

§ 2550.407a–1 General rule for the ac-
quisition and holding of employer 
securities and employer real prop-
erty. 

(a) In general. Section 407(a)(1) of the 
Employee Retirement Income Security 
Act of 1974 (the Act) states that except 
as otherwise provided in section 407 
and section 414 of the Act, a plan may 
not acquire or hold any employer secu-
rity which is not a qualifying employer 
security or any employer real property 
which is not qualifying employer real 
property. Section 406(a)(1)(E) prohibits 
a fiduciary from knowingly causing a 
plan to engage in a transaction which 
constitutes a direct or indirect acquisi-
tion, on behalf of a plan, of any em-
ployer security or employer real prop-
erty in violation of section 407(a), and 
section 406(a)(2) prohibits a fiduciary 
who has authority or discretion to con-
trol or manage assets of a plan to per-
mit the plan to hold any employer se-
curity or employer real property if he 
knows or should know that holding 
such security or real property violates 
section 407(a). 

(b) Requirements applicable to all plans. 
A plan may hold or acquire only em-
ployer securities which are qualifying 
employer securities and employer real 
property which is qualifying employer 
real property. A plan may not hold em-
ployer securities and employer real 
property which are not qualifying em-
ployer securities and qualifying em-
ployer real property, except to the ex-
tent that: 

(1) The employer security is held by a 
plan which has made an election under 
section 407(c)(3) of the Act; or 

(2) The employer security is a loan or 
other extension of credit which satis-
fies the requirements of section 
414(c)(1) of the Act or the employer real 
property is leased to the employer pur-
suant to a lease which satisfies the re-
quirements of section 414(c)(2) of the 
Act. 

[42 FR 47201, Sept. 20, 1977; 42 FR 59842, Nov. 
22, 1977] 

§ 2550.407a–2 Limitation with respect 
to the acquisition of qualifying em-
ployer securities and qualifying em-
ployer real property. 

(a) In general. Section 407(a)(2) of the 
Employee Retirement Income Security 
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