§2570.141

review of the record established before
the administrative law judge. There
shall be no opportunity for oral argu-
ment.

§2570.141 Procedures for review by
the Secretary.

(a) Upon receipt of the notice of ap-
peal, the Secretary shall establish a
briefing schedule which shall be served
on all parties of record. Upon motion of
one or more of the parties, the Sec-
retary may, in his or her discretion,
permit the submission of reply briefs.

(b) The Secretary shall issue a deci-
sion as promptly as possible after re-
ceipt of the briefs of the parties. The
Secretary may affirm, modify, or set
aside, in whole or in part, the decision
on appeal and shall issue a statement
of reasons and bases for the action(s)
taken. Such decision by the Secretary
shall be final agency action within the
meaning of 5 U.S.C. 704.

Subpart H—Procedures for
Issuance of Findings Under
ERISA Sec. 3(40)

SOURCE: 68 FR 17489, Apr. 9, 2003, unless
otherwise noted.

§2570.150 Scope of rules.

The rules of practice set forth in this
subpart H apply to ‘‘section 3(40) Find-
ing Proceedings” (as defined in
§2570.152(g)), under section 3(40) of the
Employee Retirement Income Security
Act of 1974 (ERISA or the Act). Refer to
29 CFR 2510.3-40 for the definition of
relevant terms of section 3(40) of
ERISA, 29 U.S.C. 1002(40). To the extent
that the regulations in this subpart dif-
fer from the regulations in subpart A of
29 CFR part 18, the regulations in this
subpart apply to matters arising under
section 3(40) of ERISA rather than the
rules of procedure for administrative
hearings published by the Depart-
ment’s Office of Administrative Law
Judges in subpart A of 29 CFR part 18.
These proceedings shall be conducted
as expeditiously as possible, and the
parties shall make every effort to
avoid delay at each stage of the pro-
ceedings.

29 CFR Ch. XXV (7-1-06 Edition)

§2570.151 In general.

If there is an attempt to assert state
jurisdiction or the application of state
law, either by the issuance of a state
administrative or court subpoena to, or
the initiation of administrative or ju-
dicial proceedings against, a plan or
other arrangement that alleges it is
covered by title I of ERISA, 29 U.S.C.
1003, the plan or other arrangement
may petition the Secretary to make a
finding under section 3(40)(A)(i) of
ERISA that it is a plan established or
maintained under or pursuant to an
agreement or agreements that the Sec-
retary finds to be collective bargaining
agreements for purposes of section 3(40)
of ERISA.

§2570.152 Definitions.

For section 3(40) Finding Pro-
ceedings, this section shall apply in-
stead of the definitions in 29 CFR 18.2.

(a) ERISA means the Employee Re-
tirement Income Security Act of 1974,
et seq., 29 U.S.C. 1001, et seq., as amend-
ed.

(b) Order means the whole or part of
a final procedural or substantive dis-
position by the administrative law
judge of a matter under section 3(40) of
ERISA. No order will be appealable to
the Secretary except as provided in
this subpart.

(c) Petition means a written request
under the procedures in this subpart
for a finding by the Secretary under
section 3(40) of ERISA that a plan is es-
tablished or maintained under or pur-
suant to one or more collective bar-
gaining agreements.

(d) Petitioner means the plan or ar-
rangement filing a petition.

(e) Respondent means:

(1) A state government instrumen-
tality charged with enforcing the law
that is alleged to apply or which has
been identified as asserting jurisdic-
tion over a plan or other arrangement,
including any agency, commission,
board, or committee charged with in-
vestigating and enforcing state insur-
ance laws, including parties joined
under §2570.153;

(2) The person or entity asserting
that state law or state jurisdiction ap-
plies to the petitioner;

(3) The Secretary of Labor; and
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(4) A state not named in the petition
that has intervened under §2570.1563(b).

(f) Secretary means the Secretary of
Labor, and includes, pursuant to any
delegation or sub-delegation of author-
ity, the Assistant Secretary for Em-
ployee Benefits Security or other em-
ployee of the Employee Benefits Secu-
rity Administration.

(g) Section 3(40) Finding Proceeding
means a proceeding before the Office of
Administrative Law Judges (OALJ) re-
lating to whether the Secretary finds
an entity to be a plan to be established
or maintained under or pursuant to one
or more collective bargaining agree-
ments within the meaning of section
3(40) of ERISA.

§2570.153 Parties.

For section 3(40) Finding Pro-
ceedings, this section shall apply in-
stead of 29 CFR 18.10.

(a) The term ‘‘party’ with respect to
a Section 3(40) Finding Proceeding
means the petitioner and the respond-
ents.

(b) States not named in the petition
may participate as parties in a Section
3(40) Finding Proceeding by notifying
the OALJ and the other parties in writ-
ing prior to the date for filing a re-
sponse to the petition. After the date
for service of responses to the petition,
a state not named in the petition may
intervene as a party only with the con-
sent of all parties or as otherwise or-
dered by the ALJ.

(c) The Secretary of Labor shall be
named as a ‘‘respondent” to all ac-
tions.

(d) The failure of any party to com-
ply with any order of the ALJ may, at
the discretion of the ALJ, result in the
denial of the opportunity to present
evidence in the proceeding.

§2570.154 Filing and contents of peti-
tion.

(a) A person seeking a finding under
section 3(40) of ERISA must file a writ-
ten petition by delivering or mailing it
to the Chief Docket Clerk, Office of Ad-
ministrative Law Judges (OALJ), 800 K
Street, NW., Suite 400, Washington, DC
20001-8002, or by making a filing by any
electronic means permitted under pro-
cedures established by the OALJ.

(b) The petition shall—

§2570.155

(1) Provide the name and address of
the entity for which the petition is
filed;

(2) Provide the names and addresses
of the plan administrator and plan
sponsor(s) of the plan or other arrange-
ment for which the finding is sought;

(3) Identify the state or states whose
law or jurisdiction the petitioner
claims has been asserted over the peti-
tioner, and provide the addresses and
names of responsible officials;

(4) Include affidavits or other written
evidence showing that:

(i) State jurisdiction has been as-
serted over or legal process commenced
against the petitioner pursuant to
state law;

(ii) The petitioner is an employee
welfare benefit plan as defined at sec-
tion 3(1) of ERISA (29 U.S.C. 1002(1))
and 29 CFR 2510.3-1 and is covered by
title I of ERISA (see 29 U.S.C. 1003);

(iii) The petitioner is established or
maintained for the purpose of offering
or providing benefits described in sec-
tion 3(1) of ERISA (29 U.S.C. 1002(1)) to
employees of two or more employers
(including one or more self-employed
individuals) or their beneficiaries;

(iv) The petitioner satisfies the cri-
teria in 29 CFR 2510.3-40(b); and

(v) Service has been made as provided
in §2570.155.

(5) The affidavits shall set forth such
facts as would be admissible in evi-
dence in a proceeding under 29 CFR
part 18 and shall show affirmatively
that the affiant is competent to testify
to the matters stated therein. The affi-
davit or other written evidence must
set forth specific facts showing the fac-
tors required under paragraph (b)(4) of
this section.

§2570.155 Service.

For section 3(40) proceedings, this
section shall apply instead of 29 CFR
18.3.

(a) In general. Copies of all documents
shall be served on all parties of record.
All documents should clearly designate
the docket number, if any, and short
title of all matters. All documents to
be filed shall be delivered or mailed to
the Chief Docket Clerk, Office of Ad-
ministrative Law Judges (OALJ), 800 K
Street, NW., Suite 400, Washington, DC
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