§2570.36

§2570.36 Where to file an application.

The Department’s prohibited trans-
action exemption program is adminis-
tered by the Employee Benefits Secu-
rity Administration (EBSA). Any ex-
emption application governed by these
procedures should be mailed or other-
wise delivered to: Exemption Applica-
tion, EBSA, Office of Exemption Deter-
minations, Division of Exemptions,
U.S. Department of Labor, 200 Con-
stitution Avenue NW., Washington, DC
20210.

§2570.37 Duty to amend and supple-
ment exemption applications.

(a) During the pendency of his ex-
emption application, an applicant must
promptly notify the Division of Exemp-
tions in writing if he discovers that
any material fact or representation
contained in his application or in any
documents or testimony provided in
support of the application is inac-
curate, if any such fact or representa-
tion changes during this period, or if,
during the pendency of the application,
anything occurs that may affect the
continuing accuracy of any such fact
or representation.

(b) If, at any time during the pend-
ency of his exemption application, an
applicant or any other party in inter-
est who would participate in the ex-
emption transaction becomes the sub-
ject of an investigation or enforcement
action by the Department, the Internal
Revenue Service, the Justice Depart-
ment, the Pension Benefit Guaranty
Corporation, or the Federal Retirement
Thrift Investment Board involving
compliance with provisions of ERISA,
provisions of the Code relating to em-
ployee benefit plans, or provisions of
FERSA relating to the Federal Thrift
Savings Fund, the applicant must
promptly notify the Division of Exemp-
tions.

(c) The Department may require an
applicant to provide documentation it
considers necessary to verify any state-
ments contained in the application or
in supporting materials or documents.

§2570.38 Tentative denial letters.

(a) If, after reviewing an exemption
file, the Department concludes that it
will not grant the exenption, it will no-
tify the applicant in writing of its ten-
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tative denial of the exemption applica-
tion. At the same time, the Depart-
ment will provide a short statement of
the reasons for its tentative denial.

(b) An applicant will have 20 days
from the date of a tentative denial let-
ter to request a conference under
§2570.40 of these procedures and/or to
notify the Department of its intent to
submit additional information in writ-
ing under §2570.39 of these procedures.
If the Department does not receive a
request for a conference or a notifica-
tion of intent to submit additional in-
formation within that time, it will
issue a final denial letter pursuant to
§2570.41.

(c) The Department need not issue a
tentative denial letter to an applicant
before issuing a final denial letter
where the Department has conducted a
hearing on the exemption pursuant to
either §2570.46 or §2570.47 of these pro-
cedures.

§2570.39 Opportunities to submit addi-
tional information.

(a) An applicant may notify the De-
partment of its intent to submit addi-
tional information supporting an ex-
emption application either by tele-
phone or by letter sent to the address
furnished in the applicant’s tentative
denial letter. At the same time, the ap-
plicant should indicate generally the
type of information that he will sub-
mit.

(b) An applicant will have 30 days
from the date of the notification dis-
cussed in paragraph (a) of this section
to submit in writing all of the addi-
tional information he intends to pro-
vide in support of his application. All
such information must be accompanied
by a declaration under penalty of per-
jury attesting to the truth and correct-
ness of the information provided, which
is dated and signed by a person quali-
fied under §2570.34(b)(5) of these proce-
dures to sign such a declaration.

(c) If, for reasons beyond his control,
an applicant is unable to submit in
writing all the additional information
he intends to provide in support of his
application within the 30-day period de-
scribed in paragraph (b) of this section,
he may request an extension of time to
furnish the information. Such requests
must be made before the expiration of
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the 30-day period and will be granted
only in unusual circumstances and for
limited periods of time.

(d) If an applicant is unable to sub-
mit all of the additional information
he intends to provide in support of his
exemption application within the 30-
day period specified in paragraph (b) of
this section, or within any additional
period of time granted to him pursuant
to paragraph (c) of this section, the ap-
plicant may withdraw the exemption
application before expiration of the ap-
plicable time period and reinstate it
later pursuant to §2570.44 of these pro-
cedures.

(e) The Department will issue, with-
out further notice, a final denial letter
denying the requested exemption pur-
suant to §2570.41 of these procedures
where—

(1) The Department has not received
the additional information that the ap-
plicant indicated he would submit
within the 30-day period described in
paragraph (b) of this section, or within
any additional period of time granted
pursuant to paragraph (c) of this sec-
tion;

(2) The applicant did not request a
conference pursuant to §2570.38(b) of
these procedures; and

(3) The applicant has not withdrawn
his application as permitted by para-
graph (d) of this section.

§2570.40 Conferences.

(a) Any conference between the De-
partment and an applicant pertaining
to a requested exemption will be held
in Washington, DC, except that a tele-
phone conference will be held at the
applicant’s request.

(b) An applicant is entitled to only
one conference with respect to any ex-
emption application. An applicant will
not be entitled to a conference, how-
ever, where the Department has held a
hearing on the exemption under either
§2570.46 or §2570.47 of these procedures.

(c) Insofar as possible, conferences
will be scheduled as joint conferences
with all applicants present where:

(1) More than one applicant has re-
quested an exemption with respect to
the same or similar types of trans-
actions;
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(2) The Department is considering
the applications together as a request
for a class exemption;

(3) The Department contemplates not
granting the exemption; and

(4) More than one applicant has re-
quested a conference.

(d) The Department will attempt to
schedule a conference under this sec-
tion for a mutually convenient time
during the 45-day period following the
later of—

(1) The date the Department receives
the applicant’s request for a con-
ference, or

(2) The date the Department notifies
the applicant, after reviewing addi-
tional information submitted pursuant
to §2570.39, that it is still not prepared
to propose the requested exemption.

If the applicant is unable to attend a
conference at any of the times pro-
posed by the Department during this
45-day period or if the applicant fails to
appear for a scheduled conference, he
will be deemed to have waived his right
to a conference unless circumstances
beyond his control prevent him from
scheduling a conference or attending a
scheduled conference within this pe-
riod.

(e) Within 20 days after the date of
any conference held under this section,
the applicant may submit to the De-
partment a written record of any addi-
tional data, arguments, or precedents
discussed at the conference but not
previously or adequately presented in
writing.

§2570.41 Final denial letters.

(a) The Department will issue a final
denial letter denying a requested ex-
emption where:

(1) The conditions for issuing a final
denial letter specified in §2570.38(b) or
§2570.39(e) of these procedures are sat-
isfied;

(2) After issuing a tentative denial
letter under §2570.38 of this part and
considering the entire record in the
case, including all written information
submitted pursuant to §2570.39 and
§2570.40(e) of these procedures, the De-
partment decides not to propose an ex-
emption or to withdraw an exemption
already proposed; or

(3) After proposing an exemption and
conducting a hearing on the exemption
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