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even agree to pay the Government in
return for the right to dispose of the
salvaged materials, the contract will
be deemed one in excess of $2,500 if the
value of the property obtained by the
contractor, less anything he might pay
the Government, is in excess of such
amount. In addition, concession con-
tracts are considered to be contracts in
excess of $2,500 if the contractor’s gross
receipts under the contract may exceed
$2,500.

(b) All bids from the same person on
the same invitation for bids will con-
stitute a single offer, and the total
award to such person will determine
the amount involved for purposes of
the Act. Where the procurement is
made without formal advertising, in
arriving at the aggregate amount in-
volved, there must be included all prop-
erty and services which would properly
be grouped together in a single trans-
action and which would be included in
a single advertisement for bids if the
procurement were being effected by
formal advertising. Therefore, if an
agency procures continuing services
through the issuance of monthly pur-
chase orders, the amount of the con-
tract for purposes of application of the
Act is not measured by the amount of
an individual purchase order. In such
cases, if the continuing services were
procured through formal advertising,
the contract term would typically be
for one year, and the monthly purchase
orders must be grouped together to de-
termine whether the yearly amount
may exceed $2,500. However, a purchase
order for services which are not con-
tinuing but are performed on a one-
time or sporadic basis and which are
not performed under a requirements
contract or under the terms of a basic
ordering agreement or similar agree-
ment need not be equated to a yearly
amount. (See §4.142(b).) In addition,
where an invitation is for services in
an amount in excess of $2,500 and bid-
ders are permitted to bid on a portion
of the services not amounting to more
than $2,500, the amounts of the con-
tracts awarded separately to individual
and unrelated bidders will be measured
by the portions of the services covered
by their respective contracts.

(c) Where a contract is issued in an
amount in excess of $2,500 this amount
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will govern for purposes of application
of the Act even though penalty deduc-
tions, deductions for prompt payment,
and similar deductions may reduce the
amount actually expended by the Gov-
ernment to $2,500 or less.

§4.142 Contracts
amount.

in an indefinite

(a) Every contract subject to this Act
which is indefinite in amount is re-
quired to contain the clauses pre-
scribed in §4.6 for contracts in excess of
$2,600, unless the contracting officer
has definite knowledge in advance that
the contract will not exceed $2,500 in
any event.

(b) Where contracts or agreements
between a Government agency and pro-
spective purveyors of services are nego-
tiated which provide terms and condi-
tions under which services will be fur-
nished through the use of service em-
ployees in response to individual pur-
chase orders or calls, if any, which may
be issued by the agency during the life
of the agreement, these agreements
would ordinarily constitute contracts
within the intendment of the Act under
principles judicially established in
United Biscuit Co. v. Wirtz, 17 WH
Cases 146 (C.A.D.C.), a case arising
under the Walsh-Healey Public Con-
tracts Act. Such a contract, which may
be in the nature of a bilateral option
contract or basic ordering agreement
and not obligate the Government to
order any services or the contractor to
furnish any, nevertheless governs any
procurement of services that may be
made through purchase orders or calls
issued under its terms. Since the
amount of the contract is indefinite, it
is subject to the rule stated in para-
graph (a) of this section. The amount
of the contract is not determined by
the amount of any individual call or
purchase order.

CHANGES IN CONTRACT COVERAGE

§4.143 Effects of changes or exten-
sions of contracts, generally.

(a) Sometimes an existing service
contract is modified, amended, or ex-
tended in such a manner that the
changed contract is considered to be a
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new contract for purposes of the appli-
cation of the Act’s provisions. The gen-
eral rule with respect to such contracts
is that, whenever changes affecting the
labor requirements are made in the
terms of the contract, the provisions of
the Act and the regulations thereunder
will apply to the changed contract in
the same manner and to the same ex-
tent as they would to a wholly new
contract. However, contract modifica-
tions or amendments (other than con-
tract extensions) that are unrelated to
the labor requirements of a contract
will not be deemed to create a new con-
tract for purposes of the Act. In addi-
tion, only significant changes related
to labor requirements will be consid-
ered as creating new contracts. This
limitation on the application of the
Act has been found to be in accordance
with the provisions of section 4(b) of
the Act.

(b) Also, whenever the term of an ex-
isting contract is extended, pursuant
to an option clause or otherwise, so
that the contractor furnishes services
over an extended period of time, rather
than being granted extra time to fulfill
his original commitment, the contract
extension is considered to be a new
contract for purposes of the application
of the Act’s provisions. All such ‘“‘new”
contracts as discussed above require
the insertion of a new or revised wage
determination in the contract as pro-
vided in §4.5.

§4.144 Contract modifications affect-
ing amount.

Where a contract that was originally
issued in an amount not in excess of
$2,5600 is later modified so that its
amount may exceed that figure, all the
provisions of section 2(a) of the Act,
and the regulations thereunder, are ap-
plicable from the date of modification
to the date of contract completion. In
the event of such modification, the
contracting officer shall immediately
obtain a wage determination from the
Department of Labor using the €98 ap-
plication or directly from WDOL, and
insert the required contract clauses
and any wage determination issued
into the contract. In the event that a
contract for services subject to the Act
in excess of $2,500 is modified so that it
cannot exceed $2,500, compliance with
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the provisions of section 2(a) of the Act
and the contract clauses required
thereunder ceases to be an obligation
of the contractor when such modifica-
tion becomes effective.

[70 FR 50899, Aug. 26, 2005]
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(a) Sometimes service contracts are
entered into for an extended term ex-
ceeding one year; however, their con-
tinuation in effect is subject to the ap-
propriation by Congress of funds for
each new fiscal year. In such event, for
purposes of this Act, a contract shall
be deemed entered into upon the con-
tract anniversary date which occurs in
each new fiscal year during which the
terms of the original contract are made
effective by an appropriation for that
purpose. In other cases a service con-
tract, entered into for a specified term
by a Government agency, may contain
a provision such as an option clause
under which the agency may unilater-
ally extend the contract for a period of
the same length or other stipulated pe-
riod. Since the exercise of the option
results in the rendition of services for
a new or different period not included
in the term for which the contractor is
obligated to furnish services or for
which the Government is obligated to
pay under the original contract in the
absence of such action to extend it, the
contract for the additional period is a
wholly new contract with respect to
application of the Act’s provisions and
the regulations thereunder (see
§4.143(b)).

(b) With respect to multi-year service
contracts which are not subject to an-
nual appropriations (for example, con-
cession contracts which are funded
through the concessionaire’s sales, cer-
tain operations and maintenance con-
tracts which are funded with so-called
“‘no year money’’ or contracts awarded
by instrumentalities of the TUnited
States, such as the Federal Reserve
Banks, which do not receive appro-
priated funds), section 4(d) of the Act
allows such contracts to be awarded for
a period of up to five years on the con-
dition that the multi-year contracts
will be amended no less often than once
every two years to incorporate any new

Extended term contracts.



