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are required to be specified in such con-
tracts and subcontracts thereunder. All
service employees of the classes who
actually perform the specific services
called for by the contract (e.g., janitors
performing on a contract for office
cleaning; stenographers performing on
a contract for stenographic reporting)
are covered by the provisions speci-
fying such minimum monetary wages
and fringe benefits for such classes of
service employees and must be paid not
less than the applicable rate estab-
lished for the classification(s) of work
performed. Pursuant to section
4.6(b)(2), conforming procedures are re-
quired to be observed for all such class-
es of service employees not listed in
the wage determination incorporated
in the contract.

(b) The duties which an employee ac-
tually performs govern the classifica-
tion and the rate of pay to which the
employee is entitled under the applica-
ble wage determination. Some job clas-
sifications listed in an applicable wage
determination are descriptive by title
and have commonly understood mean-
ings (e.g., janitors, security guards, pi-
lots, etc.). In such situations, detailed
position descriptions may not be in-
cluded in the wage determination.
However, in cases where additional de-
scriptive information is needed to in-
form users of the scope of duties in-
cluded in the classification, the wage
determination will generally contain
detailed position descriptions based on
the data source relied upon for the
issuance of the wage determination.

(c)(1) Some wage determinations will
list a series of classes within a job clas-
sification family, e.g., Computer Oper-
ators, Class A, B, and C, or Electronic
Technicians, Class A, B, and C, or
Clerk Typist, Class A and B. Generally,
the lowest level listed for a job classi-
fication family is considered to be the
entry level and establishment of a
lower 1level through conformance
(§4.6(b)(2)) is not permissible. Further,
trainee classifications cannot be con-
formed. Helpers in skilled maintenance
trades (e.g., electricians, machinists,
automobile mechanics, etc.) whose du-
ties constitute, in fact, separate and
distinct jobs, may also be used if listed
on the wage determination, but cannot
be conformed. Conformance may not be
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used to artificially split or subdivide
classifications listed in the wage deter-
mination. However, conforming proce-
dures may be used if the work which an
employee performs under the contract
is not within the scope of any classi-
fication listed on the wage determina-
tion, regardless of job title.

(2) Subminimum rates for appren-
tices, student learners, and handi-
capped workers are permissible under
the conditions discussed in §4.6 (o) and
®).

§4.153 Inapplicability of prevailing
compensation provisions to some
employees.

There may be employees used by a
contractor or subcontractor in per-
forming a service contract in excess of
$2,600 which is subject to the Act,
whose services, although necessary to
the performance of the contract, are
not subject to minimum monetary
wage or fringe benefit provisions con-
tained in the contract pursuant to sec-
tion 2(a) because such employees are
not directly engaged in performing the
specified contract services. An example
might be a laundry contractor’s billing
clerk performing billing work with re-
spect to the items laundered. In all
such situations, the employees who are
necessary to the performance of the
contract but not directly engaged in
the performance of the specified con-
tract services, are nevertheless subject
to the minimum wage provision of sec-
tion 2(b) (see §4.150) requiring payment
of not less than the minimum wage
specified under section 6(a)(1) of the
Fair Labor Standards Act to all em-
ployees working on a covered contract,
unless specifically exempt. However, in
situations where minimum monetary
wages and fringe benefits for a par-
ticular class or classes of service em-
ployees actually performing the serv-
ices called for by the contract have not
been specified in the contract because
the wage and fringe benefit determina-
tion applicable to the contract has
been made only for other classes of
service employees who will perform the
contract work, the employer will be re-
quired to pay the monetary wages and
fringe benefits which may be specified
for such classes of employees pursuant
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to the conformance procedures pro-
vided in §4.6(b).

§4.154 Employees covered by sections
2(a)(3) and (4).

The safety and health standards of
section 2(a)(3) and the notice require-
ments of section 2(a)(4) of the Act (see
§4.183) are applicable, in the absence of
a specific exemption, to every service
employee engaged by a contractor or
subcontractor to furnish services under
a contract subject to section 2(a) of the
Act.

§4.155 Employee coverage does not de-
pend on form of employment con-
tract.

The Act, in section 8(b), makes it
plain that the coverage of service em-
ployees depends on whether their work
for the contractor or subcontractor on
a covered contract is that of a service
employee as defined in section 8(b) and
not on any contractual relationship
that may be alleged to exist between
the contractor or subcontractor and
such persons. In other words, any per-
son, except those discussed in §4.156
below, who performs work called for by
a contract or that portion of a contract
subject to the Act is, per se, a service
employee. Thus, for example, a Dper-
son’s status as an ‘‘owner-operator’ or
an ‘‘independent contractor’ is imma-
terial in determining coverage under
the Act and all such persons per-
forming the work of service employees
must be compensated in accordance
with the Act’s requirements.

§4.156 Employees in bona fide execu-
tive, administrative, or professional
capacity.

The term service employee as defined
in section 8(b) of the Act does not in-
clude persons employed in a bona fide
executive, administrative, or profes-
sional capacity as those terms are de-
fined in 29 CFR part 541. Employees
within the definition of service em-
ployee who are employed in an execu-
tive, administrative, or professional
capacity are not excluded from cov-
erage, however, even though they are
highly paid, if they fail to meet the
tests set forth in 29 CFR part 541. Thus,
such employees as laboratory techni-
cians, draftsmen, and air ambulance pi-
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lots, though they require a high level
of skill to perform their duties and
may meet the salary requirements of
the regulations in part 541 of this title,
are ordinarily covered by the Act’s pro-
visions because they do not typically
meet the other requirements of those
regulations.

§8§4.157-4.158 [Reserved]

Subpart D—Compensation
Standards

§4.159 General minimum wage.

The Act, in section 2(b)(1), provides
generally that no contractor or subcon-
tractor under any Federal contract
subject to the Act shall pay any em-
ployee engaged in performing work on
such a contract less than the minimum
wage specified under section 6(a)(1) of
the Fair Labor Standards Act. Section
2(a)(1) provides that the minimum
monetary wage specified in any such
contract exceeding $2,500 shall in no
case be lower than this Fair Labor
Standards Act minimum wage. Section
2(b)(1) is a statutory provision which
applies to the contractor or subcon-
tractor without regard to whether it is
incorporated in the contract; however,
§§4.6 and 4.7 provide for inclusion of its
requirements in covered contracts and
subcontracts. Because this statutory
requirement specifies no fixed mone-
tary wage rate and refers only to the
minimum wage specified under section
6(a)(1) of the Fair Labor Standards Act,
and because its application does not de-
pend on provisions of the contract, any
increase in such Fair Labor Standards
Act minimum wage during the life of
the contract is, on its effective date,
also effective to increase the minimum
wage payable under section 2(b)(1) to
employees engaged in performing work
on the contract. The minimum wage
rate under section 6(a)(1) of the Fair
Labor Standards Act is $3.10 per hour
beginning January 1, 1980, and $3.35 per
hour after December 31, 1980.

§4.160 Effect of section 6(e) of the Fair
Labor Standards Act.

Contractors and subcontractors per-
forming work on contracts subject to
the Service Contract Act are required
to pay all employees, including those



