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laborers or mechanics for purposes of 
the Act. The wages of every laborer 
and mechanic for performance of work 
on such contracts must include com-
pensation at a rate not less than 11⁄2 
times the employees’ basic rate of pay 
for all hours worked in any workweek 
in excess of 40. Exemptions are pro-
vided for certain transportation and 
communications contracts, contracts 
for the purchase of supplies ordinarily 
available in the open market, and 
work, required to be done in accord-
ance with the provisions of the Walsh- 
Healey Act. 

(2) Regulations concerning this Act 
are contained in 29 CFR part 5 which 
permit overtime pay to be computed in 
the same manner as under the Fair 
Labor Standards Act. 

(c) Walsh-Healey Public Contracts Act. 
As pointed out in § 4.117, while some 
Government contracts may be subject 
both to the McNamara-O’Hara Service 
Contract Act and to the Walsh-Healey 
Public Contracts Act, the employees 
performing work on the contract which 
is subject to the latter Act are, when 
so engaged, exempt from the provisions 
of the former. They are, however, sub-
ject to the overtime provisions of the 
Walsh-Healey Act if, in any workweek, 
any of the work performed for the em-
ployer is subject to such Act and if, in 
such workweek, the total hours worked 
by the employee for the employer 
(whether wholly or only partly on such 
work) exceed 40 hours in the workweek. 
In any such workweek the Walsh- 
Healey Act requires payment of over-
time compensation at a rate not less 
than 11⁄2 times the employee’s basic 
rate for such weekly overtime hours. 
The overtime pay provisions of the 
Walsh-Healey Act are discussed in 
greater detail in 41 CFR part 50–201. 

[48 FR 49762, Oct. 27, 1983, as amended at 51 
FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5, 
1996] 

§ 4.182 Overtime pay of service em-
ployees entitled to fringe benefits. 

Reference is made in § 4.180 to the 
rules prescribed by section 6 of the Act 
which permit exclusion of certain 
fringe benefits and equivalents pro-
vided pursuant to section 2(a)(2) of the 
Act from the regular or basic rate of 
pay when computing overtime com-

pensation of a service employee under 
the provisions of any other Federal 
law. As provided in § 4.177, not only 
those fringe benefits excludable under 
section 6 as benefits determined and 
specified under section 2(a)(2), but also 
equivalent fringe benefits and cash 
payments furnished in lieu of the speci-
fied benefits may be excluded from the 
regular or basic rate of such an em-
ployee. The application of this rule 
may be illustrated by the following ex-
amples: 

(a) The A company pays a service em-
ployee $4.50 an hour in cash under a 
wage determination which requires a 
monetary rate of not less than $4 and a 
fringe benefit contribution of 50 cents 
which would qualify for exclusion from 
the regular rate under section 7(e) of 
the Fair Labor Standards Act. The con-
tractor pays the 50 cents in cash be-
cause he made no contributions for 
fringe benefits specified in the deter-
mination and the contract. Overtime 
compensation in this case would be 
computed on a regular or basic rate of 
$4 an hour. 

(b) The B company has for some time 
been paying $4.25 an hour to a service 
employee as his basic cash wage plus 25 
cents an hour as a contribution to a 
welfare and pension plan, which con-
tribution qualifies for exclusion from 
the regular rate under the Fair Labor 
Standards Act. For performance of 
work under a contract subject to the 
Act a monetary rate of $4 and a fringe 
benefit contribution of 50 cents (also 
qualifying for such exclusion) are spec-
ified because they are found to be pre-
vailing for such employees in the local-
ity. The contractor may credit the 25 
cent welfare and pension contribution 
toward the discharge of his fringe ben-
efit obligation under the contract but 
must also make an additional contribu-
tion of 25 cents for the specified or 
equivalent fringe benefits or pay the 
employee an additional 25 cents in 
cash. These contributions or equivalent 
payments may be excluded from the 
employee’s regular rate which remains 
$4.25, the rate agreed upon as the basic 
cash wage. 

(c) The C company has been paying $4 
an hour as its basic cash wage on which 
the firm has been computing overtime 
compensation. For performance of 
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work on a contract subject to the Act 
the same rate of monetary wages and a 
fringe benefit contribution of 50 cents 
an hour (qualifying for exclusion from 
the regular rate under the Fair Labor 
Standards Act) are specified in accord-
ance with a determination that these 
are the monetary wages and fringe ben-
efits prevailing for such employees in 
the locality. The contractor is required 
to continue to pay at least $4 an hour 
in monetary wages and at least this 
amount must be included in the em-
ployee’s regular or basic rate for over-
time purposes under applicable Federal 
law. The fringe benefit obligation 
under the contract would be discharged 
if 50 cents of the contributions for 
fringe benefits were for the fringe bene-
fits specified in the contract or equiva-
lent benefits as defined in § 4.177. The 
company may exclude such fringe ben-
efit contributions from the regular or 
basic rate of pay of the service em-
ployee in computing overtime pay due. 

NOTICE TO EMPLOYEES 

§ 4.183 Employees must be notified of 
compensation required. 

The Act, in section 2(a)(4), and the 
regulations thereunder in § 4.6(e), re-
quire all contracts subject to the Act 
which are in excess of $2,500 to contain 
a clause requiring the contractor or 
subcontractor to notify each employee 
commencing work on a contract to 
which the Act applies of the compensa-
tion required to be paid such employee 
under section 2(a)(1) and the fringe ben-
efits required to be furnished under 
section 2(a)(2). A notice form (WH Pub-
lication 1313 and any applicable wage 
determination) provided by the Wage 
and Hour Division is to be used for this 
purpose. It may be delivered to the em-
ployee or posted as stated in § 4.184. 

§ 4.184 Posting of notice. 
Posting of the notice provided by the 

Wage and Hour Division shall be in a 
prominent and accessible place at the 
worksite, as required by § 4.6(e). The 
display of the notice in a place where it 
may be seen by employees performing 
on the contract will satisfy the re-
quirement that it be in a ‘‘prominent 
and accessible place’’. Should display 
be necessary at more than one site, in 

order to assure that it is seen by such 
employees, additional copies of the 
poster may be obtained without cost 
from the Division. The contractor or 
subcontractor is required to notify 
each employee of the compensation due 
or attach to the poster any applicable 
wage determination specified in the 
contract listing all minimum mone-
tary wages and fringe benefits to be 
paid or furnished to the classes of serv-
ice employees performing on the con-
tract. 

RECORDS 

§ 4.185 Recordkeeping requirements. 
The records which a contractor or 

subcontractor is required to keep con-
cerning employment of employees sub-
ject to the Act are specified in § 4.6(g) 
of subpart A of this part. They are re-
quired to be maintained for 3 years 
from the completion of the work, and 
must be made available for inspection 
and transcription by authorized rep-
resentatives of the Administrator. 
Such records must be kept for each 
service employee performing work 
under the contract, for each workweek 
during the performance of the con-
tract. If the required records are not 
separately kept for the service employ-
ees performing on the contract, it will 
be presumed, in the absence of affirma-
tive proof to the contrary, that all 
service employees in the department or 
establishment where the contract was 
performed were engaged in covered 
work during the period of performance. 
(See § 4.179.) 

§ 4.186 [Reserved] 

Subpart E—Enforcement 

§ 4.187 Recovery of underpayments. 
(a) The Act, in section 3(a), provides 

that any violations of any of the con-
tract stipulations required by sections 
2(a)(1), 2(a)(2), or 2(b) of the Act, shall 
render the party responsible liable for 
the amount of any deductions, rebates, 
refunds, or underpayments (which in-
cludes non-payment) of compensation 
due to any employee engaged in the 
performance of the contract. So much 
of the accrued payments due either on 
the contract or on any other contract 
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