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have not been satisfied and that the 
plan is an ongoing plan. 

Notice of plan benefits means the no-
tice to each participant and bene-
ficiary required by § 4041.24. 

Participant means— 
(1) Any individual who is currently in 

employment covered by the plan and 
who is earning or retaining credited 
service under the plan, including any 
individual who is considered covered 
under the plan for purposes of meeting 
the minimum participation require-
ments but who, because of offset or 
similar provisions, does not have any 
accrued benefits; 

(2) Any nonvested individual who is 
not currently in employment covered 
by the plan but who is earning or re-
taining credited service under the plan; 
and 

(3) Any individual who is retired or 
separated from employment covered by 
the plan and who is receiving benefits 
under the plan or is entitled to begin 
receiving benefits under the plan in the 
future, excluding any such individual 
to whom an insurer has made an irrev-
ocable commitment to pay all the ben-
efits to which the individual is entitled 
under the plan. 

Plan benefits means benefit liabilities 
determined as of the termination date 
(taking into account the rules in 
§ 4041.8(a)). 

Proposed termination date means the 
date specified as such by the plan ad-
ministrator in the notice of intent to 
terminate or, if later, in the standard 
or distress termination notice. 

Residual assets means the plan assets 
remaining after all plan benefits and 
other liabilities (e.g., PBGC premiums) 
of the plan have been satisfied (taking 
into account the rules in § 4041.8(b)). 

Standard termination notice means the 
notice filed with the PBGC pursuant to 
§ 4041.25. 

State guaranty association means an 
association of insurers created by a 
State, the District of Columbia, or the 
Commonwealth of Puerto Rico to pay 
benefits and to continue coverage, 
within statutory limits, under life and 
health insurance policies and annuity 
contracts when an insurer fails. 

§ 4041.3 Computation of time; filing 
and issuance rules. 

(a) Computation of time. The PBGC ap-
plies the rules in subpart D of part 4000 
of this chapter to compute any time 
period under this part. A proposed ter-
mination date may be any day, includ-
ing a weekend or Federal holiday. 

(b) Filing with the PBGC—(1) Method 
and date of filing. The PBGC applies the 
rules in subpart A of part 4000 of this 
chapter to determine permissible 
methods of filing with the PBGC under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that a submis-
sion under this part was filed with the 
PBGC. 

(2) Where to file. See § 4000.4 of this 
chapter for information on where to 
file. 

(c) Issuance to third parties. The fol-
lowing rules apply to affected parties 
(other than the PBGC). For purposes of 
this paragraph (c), a person entitled to 
notice under the spin-off/termination 
transaction rules of § 4041.23(c) or 
§ 4041.24(f) is treated as an affected 
party. 

(1) Method and date of issuance. The 
PBGC applies the rules in subpart B of 
part 4000 of this chapter to determine 
permissible methods of issuance under 
this part. The PBGC applies the rules 
in subpart C of part 4000 of this chapter 
to determine the date that an issuance 
under this part was provided. 

(2) Omission of affected parties. The 
failure to issue any notice to an af-
fected party (other than any employee 
organization) within the specified time 
period will not cause the notice to be 
untimely if— 

(i) After-discovered affected parties. 
The plan administrator could not rea-
sonably have been expected to know of 
the affected party, and issues the no-
tice promptly after discovering the af-
fected party; or 

(ii) Unlocated participants. The plan 
administrator could not locate the af-
fected party after making reasonable 
efforts, and issues the notice promptly 
in the event the affected party is lo-
cated. 

(3) Deceased participants. In the case 
of a deceased participant, the plan ad-
ministrator need not issue a notice to 
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the participant’s estate if the estate is 
not entitled to a distribution. 

(4) Form of notices to affected parties. 
All notices to affected parties must be 
readable and written in a manner cal-
culated to be understood by the aver-
age plan participant. The plan adminis-
trator may provide additional informa-
tion with a notice only if the informa-
tion is not misleading. 

(5) Foreign languages. The plan ad-
ministrator of a plan that (as of the 
proposed termination date) covers the 
numbers or percentages in § 2520.104b– 
10(e) of this title of participants lit-
erate only in the same non-English lan-
guage must, for any notice to affected 
parties— 

(i) Include a prominent legend in that 
common non-English language advis-
ing them how to obtain assistance in 
understanding the notice; or 

(ii) Provide the notice in that com-
mon non-English language to those af-
fected parties literate only in that lan-
guage. 

[62 FR 60428, Nov. 7, 1997, as amended at 68 
FR 61353, Oct. 28, 2003] 

§ 4041.4 Disaster relief. 
When the President of the United 

States declares that, under the Dis-
aster Relief Act (42 U.S.C. 5121, 5122(2), 
5141(b)), a major disaster exists, the Ex-
ecutive Director of the PBGC (or his or 
her designee) may, by issuing one or 
more notices of disaster relief, extend 
by up to 180 days any due date under 
this part. 

§ 4041.5 Record retention and avail-
ability. 

(a) Retention requirement—(1) Persons 
subject to requirement; records to be re-
tained. Each contributing sponsor and 
the plan administrator of a plan termi-
nating in a standard termination, or in 
a distress termination that closes out 
in accordance with § 4041.50, must 
maintain all records necessary to dem-
onstrate compliance with section 4041 
of ERISA and this part. If a contrib-
uting sponsor or the plan adminis-
trator maintains information in ac-
cordance with this section, the other(s) 
need not maintain that information. 

(2) Retention period. The records de-
scribed in paragraph (a)(1) of this sec-
tion must be preserved for six years 

after the date when the post-distribu-
tion certification under this part is 
filed with the PBGC. 

(3) Electronic recordkeeping. The con-
tributing sponsor or plan adminis-
trator may use electronic media for 
maintenance and retention of records 
required by this part in accordance 
with the requirements of subpart E of 
part 4000 of this chapter. 

(b) Availability of records. The contrib-
uting sponsor or plan administrator 
must make all records needed to deter-
mine compliance with section 4041 of 
ERISA and this part available to the 
PBGC upon request for inspection and 
photocopying (or, for electronic 
records, inspection, electronic copying, 
and printout) at the location where 
they are kept (or another, mutually 
agreeable, location) and must submit 
such records to the PBGC within 30 
days after the date of a written request 
by the PBGC or by a later date speci-
fied therein. 

[68 FR 61353, Oct. 28, 2003] 

§ 4041.6 Effect of failure to provide re-
quired information. 

If a plan administrator fails to pro-
vide any information required under 
this part within the specified time 
limit, the PBGC may assess a penalty 
under section 4071 of ERISA of up to 
$1,100 a day for each day that the fail-
ure continues. The PBGC may also pur-
sue any other equitable or legal rem-
edies available to it under the law, in-
cluding, if appropriate, the issuance of 
a notice of noncompliance under 
§ 4041.31. 

§ 4041.7 Challenges to plan termi-
nation under collective bargaining 
agreement. 

(a) Suspension upon formal challenge to 
termination—(1) Notice of formal chal-
lenge. (i) If the PBGC is advised, before 
its review period under § 4041.26(a) ends, 
or before issuance of a notice of inabil-
ity to determine sufficiency or a dis-
tribution notice under § 4041.47(b) or (c), 
that a formal challenge to the termi-
nation has been initiated as described 
in paragraph (c) of this section, the 
PBGC will suspend the termination 
proceeding and so advise the plan ad-
ministrator in writing. 

VerDate Aug<31>2005 08:21 Aug 03, 2006 Jkt 208115 PO 00000 Frm 00876 Fmt 8010 Sfmt 8010 Y:\SGML\208115.XXX 208115


