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(i) Is not taken into account in deter-
mining the amount of residual assets;
and

(ii) Is not paid from residual assets
allocable to participants.

(6) Missing participants. The plan ad-
ministrator must distribute plan bene-
fits to missing participants in accord-
ance with part 4050.

(d) Provision of annuity contract. If
plan benefits are provided through the
purchase of irrevocable commitments—

(1) Either the plan administrator or
the insurer must, within 30 days after
it is available, provide each participant
and beneficiary with a copy of the an-
nuity contract or certificate showing
the insurer’s name and address and
clearly reflecting the insurer’s obliga-
tion to provide the participant’s or
beneficiary’s plan benefits; and

(2) If such a contract or certificate is
not provided to the participant or ben-
eficiary by the date on which the post-
distribution certification is required to
be filed in order to avoid the assess-
ment of penalties under §4041.29(b), the
plan administrator must, no later than
that date, provide the participant and
beneficiary with a notice that in-
cludes—

(i) A statement that the obligation
for providing the participant’s or bene-
ficiary’s plan benefits has transferred
to the insurer;

(ii) The name and address of the in-
surer;

(iii) The name, address, and tele-
phone number of the person designated
by the insurer to answer questions con-
cerning the annuity; and

(iv) A statement that the participant
or beneficiary will receive from the
plan administrator or insurer a copy of
the annuity contract or a certificate
showing the insurer’s name and address
and clearly reflecting the insurer’s ob-
ligation to provide the participant’s or
beneficiary’s plan benefits.

§4041.29 Post-distribution
cation.

(a) Deadline. Within 30 days after the
last distribution date for any affected
party, the plan administrator must file
with the PBGC a post-distribution cer-
tification consisting of the PBGC Form
501, completed in accordance with the
instructions thereto.

certifi-
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(b) Assessment of penalties. The PBGC
will assess a penalty for late filing of a
post-distribution certification only to
the extent the certification is filed
more than 90 days after the distribu-
tion deadline (including extensions)
under §4041.28(a).

§4041.30 Requests for deadline exten-
sions.

(a) In general. The PBGC may in its
discretion extend a deadline for taking
action under this subpart to a later
date. The PBGC will grant such an ex-
tension where it finds compelling rea-
sons why it is not administratively fea-
sible for the plan administrator (or
other persons acting on behalf of the
plan administrator) to take the action
until the later date and the delay is
brief. The PBGC will consider—

(1) The length of the delay; and

(2) Whether ordinary business care
and prudence in attempting to meet
the deadline is exercised.

(b) Time of extension request. Any re-
quest for an extension under paragraph
(a) of this section that is filed later
than the 15th day before the applicable
deadline must include a justification
for not filing the request earlier.

(c) IRS determination letter requests.
Any request for an extension under
paragraph (a) of this section of the
deadline in §4041.25(c) for submitting a
determination letter request to the
IRS (in order to qualify for the dis-
tribution deadline in §4041.28(a)(1)(ii))
will be deemed to be granted unless the
PBGC notifies the plan administrator
otherwise within 60 days after receipt
of the request (or, if later, by the end
of the PBGC’s review period under
§4041.26(a)). The PBGC will notify the
plan administrator in writing of the
date on which it receives such request.

(d) Statutory deadlines not extendable.
The PBGC will not—

(1) Pre-distribution deadlines. (i) Ex-
tend the 60-day time Ilimit under
§4041.23(a) for issuing the notice of in-
tent to terminate; or

(ii) Waive the requirement in
§4041.24(a) that the notice of plan bene-
fits be issued by the time the plan ad-
ministrator files the standard termi-
nation notice with the PBGC; or

(2) Post-distribution deadlines. Extend
the deadline under §4041.29(a) for filing
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the post-distribution certification.
However, the PBGC will assess a pen-
alty for late filing of a post-distribu-
tion certification only under the cir-
cumstances described in §4041.29(b).

§4041.31 Notice of noncompliance.

(a) Failure to meet pre-distribution re-
quirements—(1) In general. Except as
provided in paragraphs (a)(2) and (c) of
this section, the PBGC will issue a no-
tice of noncompliance within the 60-
day (or extended) time period pre-
scribed by §4041.26(a) whenever it de-
termines that—

(i) The plan administrator failed to
issue the notice of intent to terminate
to all affected parties (other than the
PBGC) in accordance with §4041.23;

(ii) The plan administrator failed to
issue notices of plan benefits to all af-
fected parties entitled to plan benefits
in accordance with §4041.24;

(iii) The plan administrator failed to
file the standard termination notice in
accordance with §4041.25;

(iv) As of the distribution date pro-
posed in the standard termination no-
tice, plan assets will not be sufficient
to satisfy all plan benefits under the
plan; or

(v) In the case of a spin-off/termi-
nation transaction (as described in
§4041.23(c)), the plan administrator
failed to issue any notice required by
§4041.23(c), §4041.24(f), or §4041.27(a)(2)
in accordance with such section.

(2) Interests of participants. The PBGC
may decide not to issue a notice of
noncompliance based on a failure to
meet a requirement under paragraphs
(a)(1)(1) through (a)(1)(iii) or (a)(1)(v) of
this section if it determines that
issuance of the notice would be incon-
sistent with the interests of partici-
pants and beneficiaries.

(3) Continuing authority. The PBGC
may issue a notice of noncompliance or
suspend the termination proceeding
based on a failure to meet a require-
ment under paragraphs (a)(1)(d@)
through (a)(1)(v) of this section after
expiration of the 60-day (or extended)
time period prescribed by §4041.26(a)
(including upon audit) if the PBGC de-
termines such action is necessary to
carry out the purposes of Title IV.

(b) Failure to meet distribution require-
ments—(1) In general. If the PBGC de-
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termines, as part of an audit or other-
wise, that the plan administrator has
not satisfied any distribution require-
ment of §4041.28(a) or (c¢), it may issue
a notice of noncompliance.

(2) Criteria. In deciding whether to
issue a notice of noncompliance under
paragraph (b)(1) of this section, the
PBGC may consider—

(i) The nature and extent of the fail-
ure to satisfy a requirement of
§4041.28(a) or (c);

(ii) Any corrective action taken by
the plan administrator; and

(iii) The interests of participants and
beneficiaries.

(3) Late distributions. The PBGC will
not issue a notice of noncompliance for
failure to distribute timely based on
any facts disclosed in the post-distribu-
tion certification if 60 or more days
have passed from the PBGC’s receipt of
the post-distribution certification. The
60-day period may be extended by
agreement between the plan adminis-
trator and the PBGC.

(c) Correction of errors. The PBGC will
not issue a notice of noncompliance
based solely on the plan administra-
tor’s inclusion of erroneous informa-
tion (or omission of correct informa-
tion) in a notice required to be pro-
vided to any person under this part if—

(1) The PBGC determines that the
plan administrator acted in good faith
in connection with the error;

(2) The plan administrator corrects
the error no later than—

(i) In the case of an error in the no-
tice of plan benefits under §4041.24, the
latest date an election notice may be
provided to the person; or

(ii) In any other case, as soon as
practicable after the plan adminis-
trator knows or should know of the
error, or by any later date specified by
the PBGC; and

(3) The PBGC determines that the
delay in providing the correct informa-
tion will not substantially harm any
person.

(d) Reconsideration. A plan adminis-
trator may request reconsideration of a
notice of noncompliance in accordance
with the rules prescribed in part 4003,
subpart C.

(e) Consequences of mnotice of non-
compliance—(1) Effect on termination. A
notice of noncompliance ends the

876



