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for a reasonable business purpose, the
PBGC will disregard such act or failure
to act in determining whether the per-
son has satisfied any of those criteria.

(f) Requests for deadline extensions.
The PBGC may extend any deadline
under this subpart in accordance with
the rules described in section §4041.30,
except that the PBGC will not extend—

(1) Pre-distribution deadlines. The 60-
day time limit under §4041.43(a) for
issuing the notice of intent to termi-
nate; or

(2) Post-distribution deadlines. The
deadline under §4041.50 for filing the
post-distribution certification.

§4041.42 Administration of plan dur-
ing termination process.

(a) General rule. Except to the extent
specifically prohibited by this section,
during the pendency of termination
proceedings the plan administrator
must continue to carry out the normal
operations of the plan, such as putting
participants into pay status, collecting
contributions due the plan, and invest-
ing plan assets.

(b) Prohibitions after issuing notice of
intent to terminate. The plan adminis-
trator may not make loans to plan par-
ticipants beginning on the first day he
or she issues a notice of intent to ter-
minate, and from that date until a dis-
tribution is permitted pursuant to
§4041.50, the plan administrator may
not—

(1) Distribute plan assets pursuant
to, or (except as required by this part)
take any other actions to implement,
the termination of the plan;

(2) Pay benefits attributable to em-
ployer contributions, other than death
benefits, in any form other than as an
annuity; or

(3) Purchase irrevocable commit-
ments to provide benefits from an in-
surer.

(c) Limitation on benefit payments on
or after proposed termination date. Be-
ginning on the proposed termination
date, the plan administrator must re-
duce benefits to the level determined
under part 4022, subpart D, of this chap-
ter.

(d) Failure to qualify for distress termi-
nation. In any case where the PBGC de-
termines, pursuant to §4041.44(c) or
§4041.46(c)(1), that the requirements for

§4041.43

a distress termination are not satis-
fied—

(1) The prohibitions in paragraph (b)
of this section, other than those in
paragraph (b)(1), will cease to apply—

(i) Upon expiration of the period dur-
ing which reconsideration may be re-
quested under §§4041.44(e) and 4041.46(e)
or, if earlier, at the time the plan ad-
ministrator decides not to request re-
consideration; or

(ii) If reconsideration is requested,
upon PBGC issuance of its decision on
reconsideration.

(2) Any benefits that were not paid
pursuant to paragraph (c) of this sec-
tion will be due and payable as of the
effective date of the PBGC’s deter-
mination, together with interest from
the date (or dates) on which the unpaid
amounts were originally due until the
date on which they are paid in full at
the rate or rates prescribed under
§4022.81(c)(3) of this chapter.

(e) Effect of subsequent insufficiency. If
the plan administrator makes a finding
of subsequent insufficiency for guaran-
teed benefits pursuant to §4041.49(b), or
the PBGC notifies the plan adminis-
trator that it has made a finding of
subsequent insufficiency for guaran-
teed benefits pursuant to §4041.40(d),
the prohibitions in paragraph (b) of
this section will apply in accordance
with §4041.49(e).

[62 FR 60428, Nov. 7, 1997, as amended at 63
FR 29355, May 29, 1998]

§4041.43 Notice of intent to terminate.

(a) General rules. (1) At least 60 days
and (except with PBGC approval) no
more than 90 days before the proposed
termination date, the plan adminis-
trator must issue a written notice of
intent to terminate to each person who
is an affected party as of the proposed
termination date.

(2) The plan administrator must issue
the notice of intent to terminate to all
affected parties other than the PBGC
at or before the time he or she files the
notice with the PBGC.

(3) The notice to affected parties
other than the PBGC must contain all
of the information specified in para-
graph (b) of this section.
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(4) The notice to the PBGC must be
filed on PBGC Form 600, Distress Ter-
mination, Notice of Intent to Termi-
nate, completed in accordance with the
instructions thereto.

(5) In the case of a beneficiary of a
deceased participant or an alternate
payee, the plan administrator must
issue a notice of intent to terminate
promptly to any person that becomes
an affected party after the proposed
termination date and on or before the
date a trustee is appointed for the plan
pursuant to section 4042(c) of ERISA
(or, in the case of a plan that distrib-
utes assets pursuant to §4041.50, the
distribution date).

(b) Contents of notice to affected parties
other than the PBGC. The plan adminis-
trator must include in the notice of in-
tent to terminate to each affected
party other than the PBGC all of the
following information:

(1) The name of the plan and of the
contributing sponsor;

(2) The EIN of the contributing spon-
sor and the PN; if there is no EIN or
PN, the notice must so state;

(3) The name, address, and telephone
number of the person who may be con-
tacted by an affected party with ques-
tions concerning the plan’s termi-
nation;

(4) A statement that the plan admin-
istrator expects to terminate the plan
in a distress termination on a specified
proposed termination date;

(5) The cessation of accruals informa-
tion in §4041.23(b)(4);

(6) A statement as to how an affected
party entitled to receive the latest up-
dated summary plan description under
section 104(b) of ERISA can obtain it;

(7) A statement of whether plan as-
sets are sufficient to pay all guaran-
teed benefits or all benefit liabilities;

(8) A brief description of what bene-
fits are guaranteed by the PBGC (e.g.,
if only a portion of the benefits are
guaranteed because of the phase-in
rule, this should be explained), and a
statement that participants and bene-
ficiaries also may receive a portion of
the benefits to which each is entitled
under the terms of the plan in excess of
guaranteed benefits; and

(9) A statement, if applicable, that
benefits may be subject to reduction
because of the limitations on the
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amounts guaranteed by the PBGC or
because plan assets are insufficient to
pay for full benefits (pursuant to part
4022, subparts B and D, of this chapter)
and that payments in excess of the
amount guaranteed by the PBGC may
be recouped by the PBGC (pursuant to
part 4022, subpart E, of this chapter).

(c) Spin-off/termination transactions. In
the case of a spin-off/ftermination
transaction (as described in §4041.23(c)),
the plan administrator must provide
all participants and beneficiaries in the
original plan who are also participants
or beneficiaries in the ongoing plan (as
of the proposed termination date) with
a notice describing the transaction no
later than the date on which the plan
administrator completes the issuance
of notices of intent to terminate under
this section.

§4041.44 PBGC review of notice of in-
tent to terminate.

(a) General. When a notice of intent
to terminate is filed with it, the
PBGC—

(1) Will determine whether the notice
was issued in compliance with §4041.43;
and

(2) Will advise the plan administrator
of its determination, in accordance
with paragraph (b) or (c) of this sec-
tion, no later than the proposed termi-
nation date specified in the notice.

(b) Tentative finding of compliance. If
the PBGC determines that the issuance
of the notice of intent to terminate ap-
pears to be in compliance with §4041.43,
it will notify the plan administrator in
writing that—

(1) The PBGC has made a tentative
determination of compliance;

(2) The distress termination pro-
ceeding may continue; and

(3) After reviewing the distress ter-
mination notice filed pursuant to
§4041.45, the PBGC will make final, or
reverse, this tentative determination.

(c) Finding of noncompliance. If the
PBGC determines that the issuance of
the notice of intent to terminate was
not in compliance with §4041.43 (except
for requirements that the PBGC elects
to waive under §4041.41(b)(2)(i) with re-
spect to the notice filed with the
PBGC), the PBGC will notify the plan
administrator in writing—

880



