§4221.6

(b) Prehearing conference. If it appears
that a prehearing conference will expe-
dite the proceedings, the arbitrator
may, at any time before the com-
mencement of the arbitration hearing
under §4221.6, direct the parties to ap-
pear at a conference to consider settle-
ment of the case, clarification of issues
and stipulation of facts not in dispute,
admission of documents to avoid un-
necessary proof, limitations on the
number of expert or other witnesses,
and any other matters that could expe-
dite the disposition of the proceedings.

(c) Proceeding without hearing. The ar-
bitrator may render an award without
a hearing if the parties agree and file
with the arbitrator such evidence as
the arbitrator deems necessary to en-
able him or her to render an award
under §4221.8.

§4221.6 Hearing.

(a) Time and place of hearing estab-
lished. Unless the parties agree to pro-
ceed without a hearing as provided in
§4221.5(c), the parties and the arbi-
trator shall, no later than 15 days after
the written acceptance by the arbi-
trator is mailed to the parties, estab-
lish a date and place for the hearing. If
agreement is not reached within the 15-
day period, the arbitrator shall, within
10 additional days, choose a location
and set a hearing date. The date set for
the hearing may be no later than 50
days after the mailing date of the arbi-
trator’s written acceptance.

(b) Notice. After the time and place
for the hearing have been established,
the arbitrator shall serve a written no-
tice of the hearing on the parties by
hand, by certified or registered mail, or
by any other method that includes
verification or acknowledgment of re-
ceipt and meets (if applicable) the re-
quirements of §4000.14 of this chapter.

(c) Appearances. The parties may ap-
pear in person or by counsel or other
representatives. Any party that, after
being duly notified and without good
cause shown, fails to appear in person
or by representative at a hearing or
conference, or fails to file documents
in a timely manner, is deemed to have
waived all rights with respect thereto
and is subject to whatever orders or de-
terminations the arbitrator may make.

29 CFR Ch. XL (7-1-06 Edition)

(d) Record and transcript of hearing.
Upon the request of either party, the
arbitrator shall arrange for a record of
the arbitration hearing to be made by
stenographic means or by tape record-
ing. The cost of making the record and
the costs of transcription and copying
are costs of the arbitration proceedings
payable as provided in §4221.10(b) ex-
cept that, if only one party requests
that a transcript of the record be made,
that party shall pay the cost of the
transcript.

(e) Order of hearing. The arbitrator
shall conduct the hearing in accord-
ance with the following rules:

(1) Opening. The arbitrator shall open
the hearing and place in the record the
notice of initiation of arbitration or
the initiation agreement. The arbi-
trator may ask for statements clari-
fying the issues involved.

(2) Presentation of claim and response.
The arbitrator shall establish the pro-
cedure for presentation of claim and
response in such a manner as to afford
full and equal opportunity to all par-
ties for the presentation of their cases.

(3) Witnesses. All witnesses shall tes-
tify under oath or affirmation and are
subject to cross-examination by oppos-
ing parties. If testimony of an expert
witness is offered by a party without
prior notice to the other party, the ar-
bitrator shall grant the other party a
reasonable time to prepare for cross-
examination and to produce expert wit-
nesses on its own behalf. The arbi-
trator may on his or her own initiative
call expert witnesses on any issue
raised in the arbitration. The cost of
any expert called by the arbitrator is a
cost of the proceedings payable as pro-
vided in §4221.10(b).

(f) Continuance of hearing. The arbi-
trator may, for good cause shown,
grant a continuance for a reasonable
period. When granting a continuance,
the arbitrator shall set a date for re-
sumption of the hearing.

(g) Filing of briefs. Each party may
file a written statement of facts and
argument supporting the party’s posi-
tion. The parties’ briefs are due no
later than 30 days after the close of the
hearing. Within 15 days thereafter,
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each party may file a reply brief con-
cerning matters contained in the op-
posing brief. The arbitrator may estab-
lish a briefing schedule and may reduce
or extend these time limits. Each party
shall deliver copies of all of its briefs
to the arbitrator and to all opposing
parties.

[61 FR 34109, July 1, 1996, as amended at 68
FR 61356, Oct. 28, 2003]

§4221.7 Reopening of proceedings.

(a) Grounds for reopening. At any time
before a final award is rendered, the
proceedings may be reopened, on the
motion of the arbitrator or at the re-
quest of any party, for the purpose of
taking further evidence or rehearing or
rearguing any matter, if the arbitrator
determines that—

(1) The reopening is likely to result
in new information that will have a
material effect on the outcome of the
arbitration;

(2) Good cause exists for the failure
of the party that requested reopening
to present such information at the
hearing; and

(3) The delay caused by the reopening
will not be unfairly injurious to any
party.

(b) Comments on and notice of reopen-
ing. The arbitrator shall allow all af-
fected parties the opportunity to com-
ment on any motion or request to re-
open the proceedings. If he or she de-
termines that the proceedings should
be reopened, he or she shall give all
parties written notice of the reasons
for reopening and of the schedule of the
reopened proceedings.

§4221.8 Award.

(a) Form. The arbitrator shall render
a written award that—

(1) States the basis for the award, in-
cluding such findings of fact and con-
clusions of law (which need not be ex-
plicitly designated as such) as are nec-
essary to resolve the dispute;

(2) Adjusts (or provides a method for
adjusting) the amount or schedule of
payments to be made after the award
to reflect overpayments or underpay-
ments made before the award was ren-
dered or requires the plan sponsor to
refund overpayments in accordance
with §4219.31(d); and

§4221.9

(3) Provides for an allocation of costs
in accordance with §4221.10.

(b) Time of award. Except as provided
in paragraphs (c), (d), and (e) of this
section, the arbitrator shall render the
award no later than 30 days after the
proceedings close. The award is ren-
dered when filed or served on the par-
ties as provided in §4221.13. The award
is final when the period for seeking
modification or reconsideration in ac-
cordance with §4221.9(a) has expired or
the arbitrator has rendered a revised
award in accordance with §4221.9(c).

(c) Reopened proceedings. If the pro-
ceedings are reopened in accordance
with §4221.7 after the close of the hear-
ing, the arbitrator shall render the
award no later than 30 days after the
date on which the reopened proceedings
are closed.

(d) Absence of hearing. If the parties
have chosen to proceed without a hear-
ing, the arbitrator shall render the
award no later than 30 days after the
date on which final statements and
proofs are filed with him or her.

(e) Agreement for extension of time.
Notwithstanding paragraphs (b), (c),
and (d), the parties may agree to an ex-
tension of time for the arbitrator’s
award in light of the particular facts
and circumstances of their dispute.

(f) Close of proceedings. For purposes
of paragraphs (b) and (c) of this sec-
tion, the proceedings are closed on the
date on which the last brief or reply
brief is due or, if no briefs are to be
filed, on the date on which the hearing
or rehearing closes.

(g) Publication of award. After a final
award has been rendered, the plan
sponsor shall make copies available
upon request to the PBGC and to all
companies that contribute to the plan.
The plan sponsor may impose reason-
able charges for copying and postage.

§4221.9 Reconsideration of award.

(a) Motion for reconsideration and ob-
jections. A party may seek modification
or reconsideration of the arbitrator’s
award by filing a written motion with
the arbitrator and all opposing parties
within 20 days after the award is ren-
dered. Opposing parties may file objec-
tions to modification or reconsider-
ation within 10 days after the motion is
filed. The filing of a written motion for
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