Ofc. of Labor-Management Standards, Labor

long as all candidates are given equal
opportunity to submit such data.

§452.75 Union newspapers.

The provisions of section 401(g) pro-
hibit any showing of preference by a
labor organization or its officers which
is advanced through the use of union
funds to criticize or praise any can-
didate. Thus, a union may neither at-
tack a candidate in a union-financed
publication nor urge the nomination or
election of a candidate in a union-fi-
nanced letter to the members. Any
such expenditure regardless of the
amount, constitutes a violation of sec-
tion 401(g). 38

§452.76 Campaigning by union offi-
cers.

Unless restricted by constitutional
provisions to the contrary, union offi-
cers and employes retain their rights
as members to participate in the af-
fairs of the wunion, including cam-
paigning activities on behalf of either
faction in an election. However, such
campaigning must not involve the ex-
penditure of funds in violation of sec-
tion 401(g). Accordingly, officers and
employees may not campaign on time
that is paid for by the union, nor use
union funds, facilities, equipment, sta-
tionery, etc., to assist them in such
campaigning. Campaigning incidental
to regular union business would not be
a violation.

§452.77 Permissible
funds.

use of wunion

Certain uses of union funds are con-
sidered permissible under section
401(g). For example, a court ruled that
money of a subordinate union may be
contributed to a committee formed to
challenge the results of a national
union election under title IV when
such contributions are properly au-
thorized by the members in an effort to
pursue election remedies both within
and outside the union. In holding such
activity to be outside the prohibitions
of section 401(g), although the com-

38 Hodgson V. Liquor Salesmen’s Union, Local
No. 2, 334 F.Supp. 1369 (S.D. N.Y.) aff’'d 444
F.2d 1344 (C.A. 2 1971); Shultz v. Local Union
6799, United Steelworkers, 426 F.2d 969 (C.A. 9
1970).

§452.78

mittee was formed by defeated can-
didates and their supporters, the court
stated that ‘“* * * It does not promote
the candidacy of any person if an elec-
tion is declared invalid by a court
under title 1V’s procedure despite the
fact that in the rerun election the can-
didates may be identical. Neither the
winner nor the loser of the disputed
election gains votes by the setting
aside of the election. Such action is not
a vote-getting device but merely re-
turns the parties to their pre-election
status; it does not place any candidate
into office.”” 30

[38 FR 18324, July 9, 1973, as amended at 63
FR 33780, June 19, 1998]

§452.78 Expenditures by employers.

(a) As an additional safeguard, sec-
tion 401(g) provides that no money of
an employer is to be contributed or ap-
plied to promote the candidacy of any
person in an election subject to the
provisions of title 1VV. This includes in-
direct as well as direct expenditures.
Thus, for example, campaigning by
union stewards on company time with
the approval of the employer would
violate section 401(g) unless it can be
shown that they are on legitimate
work assignments, and that their cam-
paign activities are only incidental to
the performance of their assigned task
and do not interfere with its perform-
ance. This prohibition against the use
of employer money includes any costs
incurred by an employer, or anything
of value contributed by an employer, in
order to support the candidacy of any
individual in an election. It would not,
however, extend to ordinary business
practices which result in conferring a
benefit, such as, for example, a dis-
count on the cost of printing campaign
literature which is made available on
the same terms to other customers.

(b) The prohibition against the use of
employer money to support the can-
didacy of a person in any election sub-
ject to the provisions of title 1V is not
restricted to employers who employ
members of the labor organization in
which the election is being conducted,

39Retail Clerks Union, Local 648 v. Retail
Clerks International Association, 299 F.Supp.
1012, 1024 (D.D.C. 1969).
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§452.79

or who have any business or contrac-
tual relationship with the labor organi-
zation.

§452.79 Opportunity to campaign.

There must be a reasonable period
prior to the election during which of-
fice-seekers and their supporters may
engage in the campaigning that the
Act contemplates and guarantees.
What is a reasonable period of time
would depend upon the circumstances,
including the method of nomination
and the size of the union holding the
election, both in terms of the number
of members and the geographic area in
which it operates. For example, a can-
didate for office in a local labor organi-
zation was improperly disqualified and
then appealed to the international
union which directed that his name be
placed on the ballot. A complaint was
considered properly filed alleging elec-
tion violations because the candidate’s
name was restored to the ballot two
days prior to the election so that he
was denied an equal opportunity to
campaign. Similarly, in a mail ballot
election a union’s delay in the distribu-
tion of campaign literature until after
the ballots have been distributed and
some have been cast would not satisfy
the requirement to distribute such lit-
erature in compliance with a reason-
able request.40 Such a delay would
deny the candidate a reasonable oppor-
tunity to campaign prior to the elec-
tion and would thus not meet the re-
quirement for adequate safeguards to
insure a fair election. Where access to
the convention floor is limited exclu-
sively to delegates at a convention at
which officers are to be elected, there
must, nevertheless, be equal oppor-
tunity for all nominees to campaign.
Thus, if the privilege of addressing the
convention is accorded to any of the
nominees, it must be accorded to all
nominees who request it, whether they
are delegates or not.

§452.80 Bona fide candidates.

A person need not be formally nomi-
nated in order to be a bona fide can-
didate entitled to exercise the rights

40Wirtz v. American Guild of Variety Artists,
267 F. Supp. 527 (S.D.N.Y. 1967).

41 Yablonski

29 CFR Ch. IV (7-1-06 Edition)

mentioned in §§452.67 and 452.71.41
Thus, any qualified member seeking to
be nominated and elected at a conven-
tion would be able to take advantage of
the distribution rights even before the
convention meets and thus attempt to
influence members to select delegates
favorable to his candidacy or to per-
suade the delegates to support his can-
didacy. A union may reasonably re-
quire that a person be nominated in
order to be elected, but may not pre-
vent a member who actively seeks of-
fice and is otherwise qualified from
taking advantage of the campaign safe-
guards in the Act in an effort to gain
the support necessary to be nominated.

§452.81 Rights in intermediate body
elections.

While the literal language in section
401(c) relating to distribution of cam-
paign literature and to discrimination
with respect to the use of membership
lists would seem to apply only to na-
tional, international and local labor or-
ganizations, two United States District
Courts have held that these provisions
also apply to intermediate bodies.42
The Department of Labor considers
these rulings to be consistent with the
intent of Congress and, therefore, has
adopted this position.

§452.82 Reprisal for exercising rights.

A member has a right to support the
candidate of his choice without being
subject to penalty, discipline, or im-
proper interference or reprisal of any
kind by the labor organization con-
ducting the election or any member
thereof.

§452.83 Enforcement of
safeguards.

Certain of the safeguards of section
401(c) are enforceable at the suit of any
bona fide candidate. This special statu-
tory right to sue is limited to the dis-
tribution of campaign literature by the
labor organization and the forbearance
of such organization from discrimina-
tion among candidates with respect to

campaign

v. United Mine Workers, 71
LRRM 2606, 60 L.C. 10,204 (D.D.C. 1969).

42 Antal v. UMW District 5, 64 LRRM 2222, 54
L.C. 11,621 (W.D. Pa. 1966); Schonfeld v.
Rarback, 49 L.C. 19,039 (S.D.N.Y. 1964).
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