
187 

Wage and Hour Division, Labor § 541.303 

talent exercised by the employee. De-
termination of exempt creative profes-
sional status, therefore, must be made 
on a case-by-case basis. This require-
ment generally is met by actors, musi-
cians, composers, conductors, and solo-
ists; painters who at most are given 
the subject matter of their painting; 
cartoonists who are merely told the 
title or underlying concept of a cartoon 
and must rely on their own creative 
ability to express the concept; essay-
ists, novelists, short-story writers and 
screen-play writers who choose their 
own subjects and hand in a finished 
piece of work to their employers (the 
majority of such persons are, of course, 
not employees but self-employed); and 
persons holding the more responsible 
writing positions in advertising agen-
cies. This requirement generally is not 
met by a person who is employed as a 
copyist, as an ‘‘animator’’ of motion- 
picture cartoons, or as a retoucher of 
photographs, since such work is not 
properly described as creative in char-
acter. 

(d) Journalists may satisfy the duties 
requirements for the creative profes-
sional exemption if their primary duty 
is work requiring invention, imagina-
tion, originality or talent, as opposed 
to work which depends primarily on in-
telligence, diligence and accuracy. Em-
ployees of newspapers, magazines, tele-
vision and other media are not exempt 
creative professionals if they only col-
lect, organize and record information 
that is routine or already public, or if 
they do not contribute a unique inter-
pretation or analysis to a news prod-
uct. Thus, for example, newspaper re-
porters who merely rewrite press re-
leases or who write standard recounts 
of public information by gathering 
facts on routine community events are 
not exempt creative professionals. Re-
porters also do not qualify as exempt 
creative professionals if their work 
product is subject to substantial con-
trol by the employer. However, jour-
nalists may qualify as exempt creative 
professionals if their primary duty is 
performing on the air in radio, tele-
vision or other electronic media; con-
ducting investigative interviews; ana-
lyzing or interpreting public events; 
writing editorials, opinion columns or 

other commentary; or acting as a nar-
rator or commentator. 

§ 541.303 Teachers. 
(a) The term ‘‘employee employed in 

a bona fide professional capacity’’ in 
section 13(a)(1) of the Act also means 
any employee with a primary duty of 
teaching, tutoring, instructing or lec-
turing in the activity of imparting 
knowledge and who is employed and 
engaged in this activity as a teacher in 
an educational establishment by which 
the employee is employed. The term 
‘‘educational establishment’’ is defined 
in § 541.204(b). 

(b) Exempt teachers include, but are 
not limited to: Regular academic 
teachers; teachers of kindergarten or 
nursery school pupils; teachers of gift-
ed or disabled children; teachers of 
skilled and semi-skilled trades and oc-
cupations; teachers engaged in auto-
mobile driving instruction; aircraft 
flight instructors; home economics 
teachers; and vocal or instrumental 
music instructors. Those faculty mem-
bers who are engaged as teachers but 
also spend a considerable amount of 
their time in extracurricular activities 
such as coaching athletic teams or act-
ing as moderators or advisors in such 
areas as drama, speech, debate or jour-
nalism are engaged in teaching. Such 
activities are a recognized part of the 
schools’ responsibility in contributing 
to the educational development of the 
student. 

(c) The possession of an elementary 
or secondary teacher’s certificate pro-
vides a clear means of identifying the 
individuals contemplated as being 
within the scope of the exemption for 
teaching professionals. Teachers who 
possess a teaching certificate qualify 
for the exemption regardless of the ter-
minology (e.g., permanent, conditional, 
standard, provisional, temporary, 
emergency, or unlimited) used by the 
State to refer to different kinds of cer-
tificates. However, private schools and 
public schools are not uniform in re-
quiring a certificate for employment as 
an elementary or secondary school 
teacher, and a teacher’s certificate is 
not generally necessary for employ-
ment in institutions of higher edu-
cation or other educational establish-
ments. Therefore, a teacher who is not 
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certified may be considered for exemp-
tion, provided that such individual is 
employed as a teacher by the employ-
ing school or school system. 

(d) The requirements of § 541.300 and 
Subpart G (salary requirements) of this 
part do not apply to the teaching pro-
fessionals described in this section. 

§ 541.304 Practice of law or medicine. 
(a) The term ‘‘employee employed in 

a bona fide professional capacity’’ in 
section 13(a)(1) of the Act also shall 
mean: 

(1) Any employee who is the holder of 
a valid license or certificate permitting 
the practice of law or medicine or any 
of their branches and is actually en-
gaged in the practice thereof; and 

(2) Any employee who is the holder of 
the requisite academic degree for the 
general practice of medicine and is en-
gaged in an internship or resident pro-
gram pursuant to the practice of the 
profession. 

(b) In the case of medicine, the ex-
emption applies to physicians and 
other practitioners licensed and prac-
ticing in the field of medical science 
and healing or any of the medical spe-
cialties practiced by physicians or 
practitioners. The term ‘‘physicians’’ 
includes medical doctors including gen-
eral practitioners and specialists, os-
teopathic physicians (doctors of oste-
opathy), podiatrists, dentists (doctors 
of dental medicine), and optometrists 
(doctors of optometry or bachelors of 
science in optometry). 

(c) Employees engaged in internship 
or resident programs, whether or not 
licensed to practice prior to com-
mencement of the program, qualify as 
exempt professionals if they enter such 
internship or resident programs after 
the earning of the appropriate degree 
required for the general practice of 
their profession. 

(d) The requirements of § 541.300 and 
subpart G (salary requirements) of this 
part do not apply to the employees de-
scribed in this section. 

Subpart E—Computer Employees 
§ 541.400 General rule for computer 

employees. 
(a) Computer systems analysts, com-

puter programmers, software engineers 

or other similarly skilled workers in 
the computer field are eligible for ex-
emption as professionals under section 
13(a)(1) of the Act and under section 
13(a)(17) of the Act. Because job titles 
vary widely and change quickly in the 
computer industry, job titles are not 
determinative of the applicability of 
this exemption. 

(b) The section 13(a)(1) exemption ap-
plies to any computer employee com-
pensated on a salary or fee basis at a 
rate of not less than $455 per week (or 
$380 per week, if employed in American 
Samoa by employers other than the 
Federal Government), exclusive of 
board, lodging or other facilities, and 
the section 13(a)(17) exemption applies 
to any computer employee com-
pensated on an hourly basis at a rate 
not less than $27.63 an hour. In addi-
tion, under either section 13(a)(1) or 
section 13(a)(17) of the Act, the exemp-
tions apply only to computer employ-
ees whose primary duty consists of: 

(1) The application of systems anal-
ysis techniques and procedures, includ-
ing consulting with users, to determine 
hardware, software or system func-
tional specifications; 

(2) The design, development, docu-
mentation, analysis, creation, testing 
or modification of computer systems or 
programs, including prototypes, based 
on and related to user or system design 
specifications; 

(3) The design, documentation, test-
ing, creation or modification of com-
puter programs related to machine op-
erating systems; or 

(4) A combination of the aforemen-
tioned duties, the performance of 
which requires the same level of skills. 

(c) The term ‘‘salary basis’’ is defined 
at § 541.602; ‘‘fee basis’’ is defined at 
§ 541.605; ‘‘board, lodging or other facili-
ties’’ is defined at § 541.606; and ‘‘pri-
mary duty’’ is defined at § 541.700. 

§ 541.401 Computer manufacture and 
repair. 

The exemption for employees in com-
puter occupations does not include em-
ployees engaged in the manufacture or 
repair of computer hardware and re-
lated equipment. Employees whose 
work is highly dependent upon, or fa-
cilitated by, the use of computers and 
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