§6.31

§6.31 Amendments to pleadings.

At any time prior to the closing of
the hearing record, the complaint (no-
tification letter) or answer (response)
may be amended with the permission of
the Administrative Law Judge and
upon such terms as he/she may ap-
prove. For proceedings pursuant to
§5.11 of part 5 of this title, such an
amendment may include a statement
that debarment action is warranted
under §5.12(a)(1) of part 5 of this title
or under section 3(a) of the Davis-
Bacon Act. Such amendments shall be
allowed when justice and the presen-
tation of the merits are served thereby,
provided there is no prejudice to the
objecting party’s presentation on the
merits. When issues not raised by the
pleadings are reasonably within the
scope of the original complaint and are
tried by express or implied consent of
the parties, they shall be treated in all
respects as if they had been raised in
the pleadings, and such amendments
may be made as necessary to make
them conform to the evidence. The pre-
siding Administrative Law Judge may,
upon reasonable notice and upon such
terms as are just, permit supplemental
pleadings setting forth transactions,
occurrences or events which have hap-
pened since the date of the pleadings
and which are relevant to any of the
issues involved. A continuance in the
hearing may be granted or the record
left open to enable the new allegations
to be addressed.

§6.32 Consent findings and order.

(a) At any time prior to the receipt of
evidence or, at the discretion of the
Administrative Law Judge, prior to the
issuance of the decision of the Admin-
istrative Law Judge, the parties may
enter into consent findings and an
order disposing of the proceeding in
whole or in part.

(b) Any agreement containing con-
sent findings and an order disposing of
a proceeding in whole or in part shall
also provide:

(1) That the order shall have the
same force and effect as an order made
after full hearing;

(2) That the entire record on which
any order may be based shall consist
solely of the complaint and the agree-
ment;
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(3) That any order concerning debar-
ment under the Davis-Bacon Act (but
not under any of the other statutes
listed in §5.1 of part 5 of this title)
shall constitute a recommendation to
the Comptroller General;

(4) A waiver of any further proce-
dural steps before the Administrative
Law Judge and the Administrative Re-
view Board regarding those matters
which are the subject of the agreement;
and

(5) A waiver of any right to challenge
or contest the validity of the findings
and order entered into in accordance
with the agreement.

(c) Within 30 days after receipt of an
agreement containing consent findings
and an order disposing of the disputed
matter in whole, the Administrative
Law Judge shall, if satisfied with its
form and substance, accept such agree-
ment by issuing a decision based upon
the agreed findings and order. If such
agreement disposes of only a part of
the disputed matter, a hearing shall be
conducted on the matters remaining in
dispute.

§6.33 Decision of the Administrative
Law Judge.

(a) Proposed findings of fact, conclu-
sions, and order. Within 20 days of filing
of the transcript of the testimony or
such additional time as the Adminis-
trative Law Judge may allow, each
party may file with the Administrative
Law Judge proposed findings of fact,
conclusions of law, and order, together
with a supporting brief expressing the
reasons for such proposals. Such pro-
posals and brief shall be served on all
parties, and shall refer to all portions
of the record and to all authorities re-
lied upon in support of each proposal.

(b) Decision of the Administrative Law
Judge. (1) Within a reasonable time
after the time allowed for filing of pro-
posed findings of fact, conclusions of
law, and order, or within 30 days of re-
ceipt of an agreement containing con-
sent findings and order disposing of the
disputed matter in whole, the Adminis-
trative Law Judge shall make his/her
decision. If any aggrieved party desires
review of the decision, a petition for
review thereof shall be filed as pro-
vided in §6.34 of this title, and such de-
cision and order shall be inoperative
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unless and until the Administrative
Review Board either declines to review
the decision or issues an order affirm-
ing the decision. The decision of the
Administrative Law Judge shall in-
clude findings of fact and conclusions
of law, with reasons and bases therefor,
upon each material issue of fact, law,
or discretion presented on the record.
Such decision shall be in accordance
with the regulations and rulings con-
tained in part 5 and other pertinent
parts of this title. The decision of the
Administrative Law Judge shall be
based upon a consideration of the
whole record, including any admissions
made in the respondent’s answer (re-
sponse) and §6.32 of this title. It shall
be supported by reliable and probative
evidence.

(2) If the respondent is found to have
violated the labor standards provisions
of any of the statutes listed in §5.1 of
part 5 of this title other than the
Davis-Bacon Act, and if debarment ac-
tion was requested pursuant to the
complaint (notification letter) or any
amendment thereto, the Administra-
tive Law Judge shall issue an order as
to whether the respondent is to be sub-
ject to the ineligible list as provided in
§5.12(a)(1) of this title, including any
findings of aggravated or willful viola-
tions. If the respondent is found to
have violated the Davis-Bacon Act, and
if debarment action was requested, the
Administrative Law Judge shall issue
as a part of the order a recommenda-
tion as to whether respondent should
be subject to the ineligible list pursu-
ant to section 3(a) of the Act, including
any findings regarding respondent’s
disregard of obligations to employees
and subcontractors. If wages are found
due and are unpaid, no relief from the
ineligible list shall be ordered or rec-
ommended except on condition that
such wages are paid.

(3) The Administrative Law Judge
shall make no findings regarding liq-
uidated damages under the Contract
Work Hours and Safety Standards Act.

§6.34 Petition for review.

Within 40 days after the date of the
decision of the Administrative Law
judge (or such additional time as is
granted by the Administrative Review
Board). any party aggrieved thereby

§6.40

who desires review thereof shall file a
petition for review of the decision with
supporting reasons. Such party shall
transmit the petition in writing to the
Administrative Review Board, pursu-
ant to part 7 of this title, with a copy
thereof to the Chief Administrative
Law judge. The petition shall refer to
the specific findings of fact, conclu-
sions of law, or order at issue. A peti-
tion concerning the decision on debar-
ment shall also state the aggravated or
willful violations and/or disregard of
obligations to employees and sub-
contractors, or lack thereof, as appro-
priate.

§6.35 Ineligible lists.

Upon the final decision of the Admin-
istrative Law Judge or Administrative
Review Board, as appropriate, regard-
ing violations of any statute listed in
§5.1 of part 5 of this title other than
the Davis-Bacon Act, the Adminis-
trator promptly shall foward to the
Comptroller General the name of any
respondent found to have committed
aggravated or willful violations of the
labor standards provisions of such stat-
ute, and the name of any firm, corpora-
tion, partnership, or association in
which such respondent has a substan-
tial interest. Upon the final decision of
the Administrative Law Judge or Ad-
ministrative Review Board, as appro-
priate, regarding violations of the
Davis-Bacon Act, the Administrator
promptly shall forward to the Comp-
troller General any recommendation
regarding debarment action against a
respondent, and the name of any firm,
corporation, partnership, or associa-
tion in which such respondent has an
interest.

Subpart D—Substantial Interest
Proceedings

§6.40 Scope.

This subpart supplements the proce-
dures contained in §4.12 of part 4 and
§5.12(d) of part 5 of this title, and
states the rules of practice applicable
to hearings to determine whether per-
sons of firms whose names appear on
the ineligible list pursuant to section
5(a) of the Service Contract Act or
§5.12(a)(1) of part 5 of this title have a
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